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In the Court of Appeals of the District of Columbia. 


No. 2591. 

George Baglix, Appellant, 
vs. 

Southerx Surety Co., &c. 


a Supreme Court of the District of Columbia. 

Law. No. 50002. 

George Baglix, Plaintiff, 
vs. 

Southern Surety Company, a Corporation Organized and Exist¬ 
ing under the Laws of Oklahoma, Having an Office and Doing 
Business in the District of Columbia. Defendant. 

Exited States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed December 3, 1907. 

Tn tl le Supreme Court of the District of Columbia. 

Law. No. 50002. 

George Baglix. Plaintiff, 
vs. 

Southern Surety Compax\. a Corporation Organized and Exist¬ 
ing under the Laws of Oklahoma, Having an Office and Doing 
Business in the District of Columbia, Defendant. 

1. The plaintiff. George Baglin, sues the defendant. Southern 
Surety Company, for money payable by the defendant to the 
plaintiff for that whereas heretofore, to wit, on the 10th day of 
July. 1907, at the City of Washington. District of Columbia, the 
defendant, Southern Surety Company, by its certain writing obliga- 
1—2591a 
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torv. sealed with its seal and now shown to the Court, tliG date 
whereof is a certain day and year above mentioned, to wit, the day 
and year aforesaid, acknowledged itself to be held and firmly bound 
unto" the said plaintiff in the sum of forty-five thousand dollars 
($45,000) to he paid to the said plaintiff, his heirs and assigns, 
at its office in the City of New York, yet the said defendant, al¬ 
though requested s<> to do, hath not as yet paid the said sum or 
forte-five thousand dollars ($45,000) nor any part thereof 
2 to the said plaintiff, but hath hitherto wholly neglected and 
refused and still neglects and refuses so to do; and the 
plaintiff claims the sum of forty-five thousand dollars ($45,000), 
with interest at the rate of six per cent, per annum from the 25th 
day of September, 1907, until paid, besides costs of suit. 

2. The plaintiff further sues the defendant for money payable 
bv the defendant to the plaintiff for that whereas heretofore, to wit, 
oil the 10th day of July, 1907. at the City of Washington, District 
of Columbia, by its certain writing obligatory, sealed with its seal 
and now shown to the Court, the date whereof is a certain day and 
year therein mentioned, to wit. the day and year aforesaid, ac¬ 
knowledged itself to he held and firmly bound unto George Baglin 
in the sum of forty-five thousand dollars ($45,000) to be paid to 
the said Baglin, his heirs and assigns, as its office in the City of 
New York, which said writing obligatory was and is subject to a 
certain condition thereunder written, whereby, after reciting to 
the effect following, to wit, that “Whereas, The said George Baglin 
has loaned, or is about to loan to Garrett B. Linderman, of South 


Bethlehem, Pennsylvania, United States Government l>onds known 
as “Old 4’s,” of the par value of Forty-five thousand dollars 
($45,000.) redeemable after July 1, 1907, and 

Whereas: the said Linderman has promised that he will return 
to the said Baglin the aforementioned securities, on or before Sep¬ 
tember 25, 1907,” it was conditioned that if the said Garrett B. 

Linderman, his heirs, executors and administrators, should 
3 and did return to the said George Baglin, his executors, ad- 
minstrators and assigns, the said above mentioned securi¬ 


ties, on or before said 25th day of September. 1907, then that 
obligation should be void; otherwise to remain in full force and 
effect, as hv the said writing obligatory and the condition thereof 
will more fully and at large appear; yet said Garrett B. Linder¬ 
man did not, in accordance with the terms of said bond, return and 
hath not, although often requested so to do, as yet returned the 
said Government Bonds, or any part thereof, but hath hitherto 
wholly neglected and refused, and still neglects and refuses so to do. 
The said Government Bonds are of great value, to wit, forty-five 
thousand dollars ($45,000). By reason of which said breach, the 
said writing obligator}’ became forfeited, and thereby an action 
hath accrued to the said plaintiff to have and demand of and 
from the said defendant the sum of forty-five thousand dollars 
($45,000). Yet the said defendant hath not, although often re¬ 
quested so to do. as yet paid the said sum of money above de¬ 
manded. or any part thereof, to the said plaintiff, but hath hitherto 
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wholly neglected and refused, and still neglects and refuses to pay 
the said sum or any part thereof to the said plaintiff; and the plain¬ 
tiff claims the sum of forty-five thousand dollars ($45,000) with 
interest at the rate of six per cent per annum, from the 25th day of 
September. 1907, until paid, besides costs of this suit. 

BLAIR and THOM. 

Attorneys for Plaintiff. 

4 Notice to Plead. 

The defendant is to plead hereto on or before the 20th day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day of 
the service hereof, otherwise judgment. 

BLAIR and THOM. 

Attorneys for Plaintiff. 


Affidavit of George Baglin. 

County of New York, 

State of New York, ss: 

I. George Baglin, being first duly sworn, do, on oath, depose 
and say that I am the George Baglin who is named as plaintiff in 
the annexed declaration, which declaration is hereby referred to and 
made a part hereof; that the Southern Surety Company, a corpora¬ 
tion organized and existing under the laws of Oklahoma and having 
an office and doing business in the District of Columbia, being the 
Southern Surety Company which is named as defendant in the an¬ 
nexed declaration, is indebted to me in the sum of forty-five thousand 
dollars ($45,000) with interest at the rate of six per cent, per annum 
from the 25th day of September, 1907, until paid, and I have a just 
cause of action against it for that amount, and the facts upon which 
said cause of action is based are as follows: 

On or about the 10th day of July, 1907, one Garrett B. 
5 Linderman and the Southern Surety Company delivered to 
me a bond, said bond being in the words and figures follow¬ 
ing. to wit: 

Know all men bv these presents: 

That the Southern Surety Company, a corporation organized 
and existing under the Laws of Oklahoma Territory, with its 
principal office and place of business in the City of Denison, State 
of Texas, and an office and regular place of business in the City 
of Washington, District of Columbia (herein called the Company) 
is held and firmly bound unto George Baglin of the City of New 
York, in the sum of Forty-five thousand dollars ($45,000) to be 
paid to the said George Baglin, his heirs and assigns, at its office 
in the City of New York, the payment whereof well and truly 
to be made and done, the said Company binds itself, its successors 
and assigns firmly by these presents, sealed with its seal and dated 
this 10th day of July, 1907. 
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Whereas. The said George Baglin has loaned, or is about to 
loan to Garrett B. Linderman, of South Bethlehem. Pennsylvania, 
United States Government bonds known as “Old 4 s, of the par 
value of forty-five thousand dollars ($45,000.) redeemable after 
July 1, 1907, and 

Whereas, the said Linderman has promised that he will return 
to the said Baglin the afore-mentioned securities, on or before 
September 25, 1907. 

Now the condition <>t this obligation is such that it the 
f> said Garrett B. Linderman. his heirs, executors, and admin¬ 
istrators shall and do return to the said George Baglin his ex¬ 
ecutors. administrators and assigns, the said above mentioned securi¬ 
ties. on or before said 25th day of September 190/ , then this obliga¬ 
tion shall be void; otherwise to remain in lull force and eflect. 

SOUTHERN SURETY COMPANY. 

ByLE ROY M ARK. \ seal. | 

.1 ttorneii-in-f((ct. 

In the presence of 

H. G. JEFFERIS. 

WILLIS B. PARKER. 

That said bond is the bona tide act and deed of the said Southern 
Surety Company. In consideration of the delivery to me of said 
bond and upon the faith and strength thereof, I loaned to one 
Garrett B. Linderman. being the Garrett B. Linderman mentioned 
in said bond. United States Government Bonds known as “Old 4 s. 
of the par value of forty-five thousand dollars ($45,000), redeemable 
after July 1st. 1907. upon condition that the said Linderman would 
return to me the said securities on or before September 25. 1907, 
and the said Southern Surety Company was duly notified of the 
acceptance of said bond and of the loan made by me to the said 
Linderman upon the faith and strength thereof. 1 he said Linder¬ 
man did not return said United States Government Bonds on or 
before September 25. 1907. nor has he as yet returned said Govern¬ 
ment Bonds, or any part thereof, although I have frequently 
requested him so to do. Said bonds are of the present market 
value of forty-five thousand dollars (45,000). 

7 That upon the said Linderman refusing to return said 

Government Bonds upon the date when, by the terms of said 
bond, they should have l»een returned, 1 immediately notified the 
said Southern Surety Company of the default on the part of said 
Linderman and demanded payment from them of the sum of 
forty-five thousand dollars ($45,000), being the amount mentioned 
in said bond, hut so far the said Southern Surety Company has 
not paid said sum of forty-five thousand dollars ($45,000). nor 
any part thereof, but to pay the same has refused. 

Wherefore by reason of the premises, there is justly due and 
owing to me from the Southern Surety Company the said sum 
of forty-five thousand dollars ($45,000), with interest at the rate 
of six per cent, per annum from the 25th day of September, 1907, 
until paid, exclusive of all set offs and just grounds of defense. 

GEO. BAGLIN. 
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Subscribed and sworn to before me this 27th day of November, 
1907. 


[seal. 


R. W. CRAWFORD, 

Notary Public, Neu' York County. 

Pleas. 


Filed January 15, 1008. 


1. Now comes tlie defendant. Southern Surety Company, and 
says that it did not undertake <>r promise in the manner and form, 
as in the first count of the declaration alleged. 

2. For further plea to the said first count of said declaration, 
this defendant savs that it is not indebted in the manner and form, 
as in said first count of said declaration alleged. 

8. For further plea to said first count of said declaration, this 
defendant says that by the terms of the said writing obligatory 
referred to in said first count of the declaration, and of which oyer 
is now craved, and a true copy of which writing obligatory is now 
set. out herewith, there is the condition following: 

“Whereas, the said George Baglin has loaned or is about to loan 
to Garrett B. Linderman. of South Bethlehem. Pennsylvania. United 
States Government bonds known as “Old 4*s. v of the par value of 
forty-five thousand dollars ($45,000). redeemable after July 1. 1907. 
and 

Whereas the said Linderman has promised that he will return 
to the said Baglin the aforementioned securities, on or before 
September 25, 1907.” 

This defendant says that the express condition of the writing- 
obligatory heretofore set out. upon which condition the ba¬ 
it bility of this defendant is dependent, never occurred: that the 
said George Baglin never loaned to the said Garrett B. Linder¬ 
man the Government bonds known as “Old 4’s,” of the par value 
of Forty-five Thousand Dollars ($45,000). redeemable after July 
1. 1907, either before the date of the writing obligatory sued upon, 
or since that date, or at anv time: nor did anvone make such loan 

t • 

on his account to the said Linderman or to anyone for him or on 
his account: that the loan of the said securities, as aforesaid, was 
a condition precedent to the liability of this defendant upon said 
writing obligatory; that said condition precedent never attached, 
and said securities were never delivered to the said Linderman, as 
provided for in said writing obligatory. 

4. Now comes the defendant, Southern Surety Company, and 
for plea to the second count of the declaration filed herein, says 
that the writing obligatory is not its writing obligatory in manner 
and form as in the second count of said declaration alleged. 

5. And for further plea to the said second count of said declara¬ 
tion, defendant says that it is not indebted in the manner and form 
as in said second count of said declaration alleged. 

6. And for further plea to said second count of said declaration, 
defendant says that the writing obligatory as set out in said second 
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count is not a full and true copy of the original of said writing 
obligatory, over of which is now craved, and set forth herewith; 
that there is the condition in said writing obligatory, follow¬ 
ing. 

10 “Whereas: The said George Baglin has loaned or is about 

to loan to Garrett B. Linderman, of South Bethlehem, Penn¬ 
sylvania. United States Government bonds known as “Old 4's," of 
the par value of forty-five thousand dollars ($45,000.), redeemable 
after July 1, 1907, and 

Whereas the said Linderman has promised that he will return to 
the said Baglin the aforementioned securities, on or before Septem¬ 


ber 25, 1907." 

This defendant says that the express condition of the writing ob¬ 
ligatory heretofore set out, upon which condition the liability of this 
defendant is dependent, never occurred, that the said George Baglin 
never loaned to the said Garrett B. Linderman the Government 
l*>nds known as “Old 4V," of the par value of Forty-five Thousand 
Dollars ($45,000.). redeemable after July 1, 1907, either before the 
date of the writing obligatory sued upon, or since that date, or at 

anv time: nor did anyone make such loan on his account to the said 

« «. 

Linderman or to anyone for him or on his account; that the loan 
of the said securities, as aforesaid, was a condition precedent to the 
liability of this defendant ii]w>n said writing obligatory; that said 
condition precedent never attached, and said securities were never 
delivered to the said Linderman. as provided for in said writing 
obligatory. 

c i 

7. And for further plea to the said second count of said declara¬ 

tion filed herein, defendant says the plaintiff herein falsely, 
11 fraudulently, and with intention to defraud the defendant 

t * 

conspired with the said Garrett B. Linderman to procure, and 
did so procure, the alleged writing obligatory from the defendant, 
under the express representations that the said Baglin had loaned or 
was about to loan United States Government bonds known as “Old 
4's," of the pur value of Forty-five Thousand Dollars ($45,000.), 
redeemable after July 1, 1907, whereas in truth and fact the said 
Baglin and Linderman had between themselves a secret agreement, 
unknown to this defendant, by which it was expressly agreed by and 
between said Baglin and Linderman, that the said Baglin should 
not transfer, deliver or loan to the said Linderman the said secu¬ 
rities, or any securities whatsoever, which said agreement was made 
with the express purpose to defraud, and did defraud this defendant. 

8. And for further plea to the second count of the declamtion filed 
herein, defendant says that the plaintiff and the said Linderman, 
were to procure their joint note for Two Hundred Thousand Dol¬ 
lars ($200,000), to be discounted by the Metropolitan Trust Com¬ 
pany, which said note was payable on to wit: September 26, 1907. 
and out of the proceeds of the discount of said note, the said Baglin 
was to purchase Seventy-five Thousand Dollars ($75,000.) of United 
States Government bonds known as “Old 4’s,” redeemable on and 
after July 1, 1907, which said bonds, the said Baglin under the terms 
of the said agreement was to loan to the said Linderman. That the 
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writing obligatory sued upon was issued upon the under- 
12 standing contained in the aforesaid agreement between the 
said Baglin and Linderman. That the said agreement was 
never carried out by the said parties and in truth and in fact, the said 
Baglin on purchasing the said Government bonds as aforesaid, never 
turned them over to the said Linderman. but the said Baglin sold 
the same within a very short space of time, to wit the space of six 
hours, and appropriated the funds derived from the sale thereof to 
his own use. in a wilful attempt to defraud this defendant, whereby 
this defendant was so defrauded. 

9. And for further plea to the second count of the declaration tiled 
herein, defendant says that it never received notice of the alleged 
default of the said Linderman to return the securities, as allged in 
said second count of said declaration. 


[seal. 


SOUTHERN SURETY COMPANY. 

By S. P. ANCKER, tfucretary & Treinsurer 


STUART McNAMARA, 

REGINALD S. HUIPEKOPER, 

J ttorneijs for Defendant. 


State of Texas, 

Count a of -, To wit: 

I, S. P. Ancker, being first duly sworn on oath, say that I am 
Secretary and Treasurer of the Southern Surety Company, Corpora¬ 
tion, the party named defendant in the above entitled cause; 
Id that 1 have read over the foregoing pleas of the said defend¬ 
ant Company, and know that the matters and facts therein set 
out under my personal knowledge are true, and those set out upon 
information and belief 1 believe to be true. 

S. P. ANCKER. 


Subscribed and sworn to before me this 10th dav of January 
1908. 

[seal. ] WINNIE CASE. 


Affidavit of Defence. 

******* 

City of Denison, 

State of Texas, 89 : 

I. S. P. Ancker, being first duly sworn, do on oath depose and say 
that I am the Secretary and Treasurer of the Southern Surety Com¬ 
pany, which Company is incorporated under the laws of Oklahoma, 
and has its general offices in the City of Denison, State of Texas, and 
which Company is named as defendant in the above entitled cause; 
that, as Secretary and Treasurer of the said Southern Surety Com¬ 
pany, 1 am familiar with the affairs and transactions of the said 
Company and affiant is its agent for the purpose of making this 
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affidavit of defence, and that the said Southern Surety Com- 

14 puny has a full, just and complete defense to the whole ol the 
plaintiff's claim, as set out in the declaration filed herein, 

which defense is of the following nature and character: this affiant, 
as Secretary and Treasurer of the Southern Surety Company, is in¬ 
formed. believes, and the said Surety Company expects to be able to 
prove upon trial of this case, that the statement in the plaintiff s 
affidavit of merit, annexed to the declaration filed herein, that the 
plaintiff loaned to Garrett I>. Linderman, l nited States Government 
bonds known as -Old 4V' of the par value of $45,000, redeemable 
after July 1, 1907, upon condition that the said Linderman would 
return to the said plaintiff the said securities on or before the 25th 
day of September, 1907, is absolutely false and untrue. On the con¬ 
trary. the affiant avers on behalf of the Southern Surety Company, 
that the plaintiff did not. nor did anyone on his account, on or prior 
t<> the 10th day of July. 1907. or at any time, loan to the said 
Garrett B. Linderman. or to anyone for him or on his account, the 
•aid United States Government bonds or other securities whatsoever. 
And this affiant further says, that as Secretary and Treasurer of the 
said Southern Surety Company, that it never received notice of the 
acceptance of the said bond, and of the loan alleged to have — made 
on faith of it A by reason of the failure of the plaintiff to loan to the 
said Garrett B. Linderman. or to anyone for him or on his account, 
the said bonds or any of them, the slid Garrett B. Linderman never 
became liable to return such securities to the plaintiff, and there was 
no default in fulfilling the condition of bond sued upon, and 

15 no liability of the said Southern Surety Company thereon. 

This afiiant further says, as Secretary and Treasurer of the 
Southern Surety Company, which said Company is named as defend¬ 
ant herein, that the plaintiff herein never loaned, nor at any time 
tendered to the aforesaid Garrett B. Linderman the Government 
bonds, as set out in the affidavit of merit filed herein, and as more 


fully set out and denied heretofore in this affidavit, and that it never 
received notice of the acceptance of the bond, nor of the alleged 
loan said to have been made on strength of it, and by reason whereof 
this affiant says that the condition precedent, which should render 
the Southern Surety Company liable on the writing obligatory sued 
upon, never accrued, by reason whereof this defendant never became 
liable to the plaintiff herein under the terms of said writing obliga¬ 
tory. All of the said facts this affiant verily believes and avers that 
the said Southern Surety Company will be able to prove at trial. 
Wherefore this affiant said that the said Southern Surety Company 
has a full, just and complete defense to the cause of action set out in 
the declaration and affidavit of merit filed herein. And this affiant 


says, that the Southern Surety Comany is not indebted to the said 
George Baglin in the sum of Forty-five Thousand Dollars ($45,000.) 
with interest at the rate of six per cent per annum, from the 25th 
day of September. 1907. exclusive of all set offs and just grounds of 
defense, nor in any amount whatever, but that the said Southern 
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Surety Company has a full. ju>t and complete defense to the 

16 cause of action set out in the declaration tiled herein, and 
further affiant saith not. 

S. P. ANCKER. 

Subscribed and sworn to before me this 10th dav of January, 

1908. 

[seal.] WINNIE CASE. 

Replication to Defendant’s Fourth Plea. 

Filed February 8, 1908. 

i 

******* 

The plaintiff joins issue on defendant's fourth plea. 

BLAIR and THOM, 
Attorneys for Plaintiff. 

Demurrer to Defendant s Pleas. 

Filed February 8. 1908. 

& 

****** * 

The plaintiff says that the first, second, third, fifth, sixth, seventh, 
eighth and ninth pleas are bad in substance. 

BLAIR and THOM, 
Attorneys for Plaintiff. 

17 The matters of law intended to be raised on the argument 
of the foregoing demurrer are as follows: 

First. That the first plea is improper, not l>eing adapted to the 
cause of action set out in the first count of the declaration. 

Second. That the second plea is improper, not being adapted to 
the cause of action set out in the first count of the declaration. 

Third. That the third plea purports to set out. a condition at¬ 
tached to said bond and base a defense thereon, whereas no condition 
is set out in said plea and it does not appear, either from the first 
count in the declaration or from the third plea, that there is any 
condition to said bond, and further, said plea attempts to deny 
certain recitals in said bond, which the defendant is estopped from 
doing. 

Fourth. 1 hat the fiifth plea is impro]>er, not l>eing adapted to the 
cause of action set out in the second count of the declaration. 

Fifth. That the defendant, by its sixth plea, denies certain recitals 
in the bond, which it is estopped from doing. 

Sixth. I hat the seventh plea attempts to avoid the bond by reason 
of fraud not relating to the actual execution of the bond. Fraud 
of the character set out in said plea, cannot be pleaded in an action 
at law by way of defense to a suit on the bond. 

Seventh. That the eighth plea attempts to avoid the bond bv 
2—2591a 
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reason of fraud not 1 elating to the actual execution of the 
18 bond. Fraud of the character set out in said plea, cannot 
be pleaded in an action at law by way of defense to a suit on 
the bond. 

Eighth. The issue raised bv the ninth plea is immaterial. 

BLAIR and TIIOM, 
Attorneys for Plaintiff. 


Supreme Court of the District of Columbia. 

Monday, February 24, 1908. 

Session resumed pursuant to adjournment. Mr. Justice Wright 
presiding. 

♦ * * * * ♦ * 

Upon consideration of the plaintiff's demurrer to the defndant s 
pleas, it is ordered that said demurrer he, and hereby is overruled 
as to pleas Nos. 8, 0, 7, and 8. and sustained as to pleas Nos. 1, 2, 
<fc 9. 

The defendant by leave of the Court withdraws its plea No. 5. 


19 


Replication. 


Filed March 28, 1908. 

***** * * 

The plaintiff joins issue upon the defendant's first, second, third, 
fifth, sixth, seventh, eight and ninth pleas. 

BLAIR and THOM, 
Attorneys for Plaintiff. 

Amended Pleas. 


Filed June 17, 1909. 

* * * * * 


The defendant, the Southern Surety Company, by leave of the 
court first had and obtained, amends its pleas in the above entitled 
cause heretofore filed by substituting for the first, second, fifth and 
ninth pleas, respectively, the following: 

1. Now comes the defendant, the Southern Surety Company, and 
says that the writing obligatory as set out in the first count of the 
plaintiff's declaration is not its writing obligatory, in manner and 
form as in the said first count alleged. 


2. For further plea to the said first count of the plaintiff’s dec¬ 
laration, the defendant says that the writing obligatorv re- 
20 ferred to in the first count, and of which oyer is now craved 

and of which a true copy is now set out herewith, sets forth 
as follows: 
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“Whereas the said George Baglin has loaned, or is about to loan, 
to Garrett B. Linderinan, of South Bethlehem, Pennsylvania, Lnited 
States Government bonds known as ‘Old 4’s, ? of the par value of 
Forty-five thousand Dollars ($45,000.00), redeemable after July 1, 
1897, and 

“Whereas the said Linderinan has promised that he will return to 
the said Baglin the aforementioned securities on or before September 
25. 1907.’' and the said bond is thereupon conditioned for the return 
of the said securities on or before the 25th day of September, 1907. 

The said condition was made upon the express agreement between 
the said Baglin and the said Linderinan, and was so represented to 
this defendant before the execution of the said writing obligatory, 
upon the faith of which representation this defendant executed the 
same, that the said Baglin would loan to the said Linderman the 
aforesaid Government bonds, to be so as aforesaid bv him returned 
to the plaintiff: that, after the making of the said agreement with 
the said Linderman that the latter should return to the said plain¬ 
tiff the said bonds known as “Old 4*s,*' so to be loaned by him to 
the plaintiff, and after the making of the bond sued upon in the said 
count of the said declaration to guarantv the fulfillment of the said 
agreement, the said plaintiff, without the consent or knowl- 

21 edge of the defendant, altered, varied, changed and aban¬ 
doned the said agreement between himself and the said Lin¬ 
derman for the performance of which this defendant s bond was ex¬ 
ecuted as aforesaid, and in respect to which this defendant was 
surety, and thereafter entered into a separate, new, distinct and 
collateral agreement with the said Linderman that the plaintiff 
would not expect nor require said Linderman to return the said 
bonds to the plaintiff, and the said Linderman thereupon, in the 
presence of the plaintiff, without objection upon his part, and with 
his knowledge and consent but without either the consent or knowl¬ 
edge of the defendant, made sale of the said “Old 4’s” Government 
bonds, converted them into money, and forever disabled himself 
from returning them to the plaintiff, and thereby, in the presence 
of and without objection upon the part of the plaintiff, and with his 
knowledge and consent, but without the consent or knowledge of the 
defendant, altered and abandoned the said original agreement with 
respect to which the defendant was surety, by reason whereof this 
defendant says that it has been released from the effect and opera¬ 
tion of its said writing obligatory, and its obligation to the plaintiff 
as surety thereby became extinguished, and it now pleads the said 
alteration and abandonment with the knowledge and consent of the 
plaintiff in bar of the action herein. 

5. For further plea to the second count of the said declaration, 
this defendant says the plaintiff ought not to maintain his action 
against this defendant because, in the terms of the said writing 
obligatory sued upon in said second count, of which oyer is 

22 now craved, and a true copy of which is now set forth, there 
is contained the following: 

“Whereas the said George Baglin has loaned, or is about to loan, 
to Garrett B. Linderman. of South Bethlehem, Pennsylvania, United 
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States Government bonds known as ‘Old 4’s,’ of the par value of 
Forty-five thousand Dollars ($4.*).000.00) redeemable after July 1, 
1897, and 

hereas the said Linderman lias promised that he will return to 
the said Baulin the aforementioned securities on or before Septem¬ 
ber 25, 1907”; and. the said bond was thereupon conditioned for 
the return of the said securities by the said Linderman to the said 
plaintiff on or before September 25. 1907; that the said condition 
was made upon an express agreement between the said Baulin and 
the said Linderman. which condition was so represented to this de¬ 
fendant before the execution of its writing obligatory, upon the faith 
of which this defendant executed the same, that the said Baglin 
would loan to the said Linderman the aforesaid Government bonds, 
and that the latter would return the same to him on or before Sep- 
tember 25. 1907; that, after the making of the said agreement be¬ 
tween the said Linderman and the said plaintiff, and after the 
making of the bond sued upon herein to guaranty the fulfillment 
thereof, the said plaintiff and the said Linderman. without the 
knowledge or consent of this defendant, altered, varied, changed 
and abandoned the said agreement, for the fulfillment of which 
their said bond was executed, as aforesaid, and altered the 
28 said obligation or contract with respect to which this de¬ 
fendant was surety, and thereafter entered into a new. separ¬ 
ate, distinct and collateral agreement with the said Linderman. to 
the effect that the plaintiff would not expect or require the said 
Linderman to make the return of the said bonds, known as “Old 
4’s,” but only their equivalent in money, and the said Linderman 
thereupon, in the presence of the plaintiff, without objection by him. 
and with his knowledge, concurrence and consent, but without the 
consent or knowledge of this defendant, sold the said bonds on. to 
wit, the — day of — 1907. for money, and forever disabled himself 
to make return thereof in accordance with his said original agree¬ 
ment. and with the condition of this defendant’s writing obligatory 
sued upon in this cause, with the knowledge and consent of the 
plaintiff, and without the consent or knowledge of this defendant as 
aforesaid, by reason whereof this defendant says it has been released 
from the obligation of its said bond, and its liability thereunder to 
the plaintiff as surety has been extinguished, and now pleads the 
said alteration and abandonment of the said agreement bv the said 
Linderman and the plaintiff in bar of the action herein. 

9. For further plea to the plaintiff’s declaration the defendant 
says that, by the terms of the original writing obligatory sued upon, 
of which o\ er is cra\ed and of which a true copv is set out here¬ 
with. it was represented to the defendant, with the'plaintiff’s knowl¬ 
edge, that said plaintiff had loaned or was about to loan to the said 
Garrett B. Linderman l nitd States Government bonds known 
24 as “Old 4’s.” of the par value of Forty-five thousand Dollars 
($45,000.00) redeemable after July 1, 1907; that the said 
Linderman had promised to return the said bonds to the said Baglin 
on or before the 25th day of September, 1907; that at the time of 
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the execution of the said writing obligatory, the said Baglin neither 
owned nor intended to own any United States Government bonds 
known as ‘‘Old 4’s,” for the purpose of being loaned to the said 
Linderman or otherwise; that the said Lindennan was then indebted 
to the said Baglin in a large sum of money, to wit, in the sum of 
$15,000.00, and was desirous of securing other large sums of money 
for his own use and benefit, and that, for the purpose of procuring 
money with which to pay the said indebtedness from Linderman 
to the plaintiff, and to secure further moneys for the use of the 
said Linderman. the plaintiff and the said Linderman entered into 
a conspiracy that the said representation of a loan of the said Govern¬ 
ment bonds known as “Old 4V* by the plaintiff to Linderman. to be 
returned to the said plaintiff on or before the 25th day of September. 
1007. should be made to this defendant, and that it should thereby 
be induced to become surety for such return, and to execute the 


writing obligatory sued upon in this action; that, after this defendant 
had been induced by the % said representation to execute its said 
writing obligatory, and in further pursuance of their said conspiracy 
to raise money at the risk and cost of this defendant, the said plaintiff 
and the said Linderman purchased certain Government “Old 4’s" 
bonds and simultaneously sold them, the purchase being made 
25 with funds borrowed upon the security of the promissory 
note of Linderman. endorsed bv Baglin and secured bv cer- 
tain collaterals provided by the latter, while the proceeds of their 
sale was applied to the payment of the preexisting debt of the said 
Linderman to the plaintiff of $15,000.00 before referred to. and the 
residue there thereof to the uses of the said Linderman. therebv 


attempting in fact to render this defendant liable upon its said writ¬ 
ing obligatory for payment of the said promissory note of Linder¬ 
man to plaintiff, to the exoneration of the collateral securities fur¬ 
nished by the latter to secure the said note: by reason of which facts 
and circumstances the defendant says that plaintiff has not since 
the time of the making of the said writing obligatory and the con¬ 
dition thereof hitherto, been in anv manner damnified bv reason 


<4* any matter, cause or thing in said condition of the said writing 
obligatory contained, nor did any liability upon its part or under 
said writing obligatory ever accrue, and it now pleads the same in 
bar of the action herein. 


10. And by leave of the court first had and obtained, the defend¬ 
ant. for further plea to the said first count of the plaintiff’s declara¬ 
tion, the defendant says that the writing obligatory referred to in the 
first count, and which oyer is now craved, and of which a true 
copy is now set out herewith, sets forth as follows: 

“Whereas the said George Baglin has loaned, or is about to loan, 
to Garrett B. Linderman, of South Bethlehem, Pennsylvania. United 
States Government bonds known as “Old 4’s,” of the par 
20 value of Forty-five thousand Dollars ($45,000.00), redeem¬ 
able after July 1, 1897, and 

“Whereas the said Linderman has promised that he will return to 
the said Baglin the aforementioned securities on or before Septem¬ 
ber 25, 1907,” and the said bond is thereupon conditioned for the 
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return of the said securities on or before the ‘25th dav of September. 
1907. 

The said condition was made upon the express agreement between 
the said Baglin and the said Linderman, and was so represented 
to this defendant before the execution of the said writing obligatory, 
upon the faith of which representation thi> defendant executed the 
same, that the said Baglin would loan to the said Linderman the 
aforesaid Government bonds, to be so as aforesaid by him returned 
to the plaintiff; that, after the making of the said agreement with 
the >aid Linderman that the latter should return to the said plain¬ 
tiff the said bonds known as “Old 4’s,' so to be loaned by him 
to the plaintiff, and after the making of the bond sued upon in 
the said count of the said declaration to guarantv the fulfillment of 
the said agreement, the said plaintiff, without the consent or knowl¬ 
edge of the defendant, altered, varied, changed and abandoned 
the said agreement between himself and the said Linderman for 
the performance of which this defendant s bond was executed as 
aforesaid, and in respect to which this defendant was surety, and 
thereafter entered into a separate, new, distinct and collateral agree¬ 
ment with the said Linderman that the loan of the said 
27 securities from the plaintiff to the said Linderman should 
he merely fictitious for the purpose of holding this defendant, 
that the said securities should never be actually loaned by said 
plaintiff to said Linderman, but said plaintiff should go through 
the form and appearance of a loan of said bonds by him to said 
Linderman: that in pursuance to the said collateral agreement 
the said plaintiff and Linderman did conspire to defraud this defend¬ 
ant in the following manner, that is to say, by the said Baglin ficti¬ 
tiously tendering the said securities to the said Linderman, not with 
the purpose of loaning the same to him, but with the intent and 
purpose of immediately withdrawing the same from the said Linder¬ 
man and procuring the same to be sold and obtaining thereby from 
the proceeds of sale a large sum to wit: the sum of $15,000.00. 
which the said Linderman then owed to the said plaintiff herein, 
and that a bona fide loan thereof, as contemplated by the terms of 
>aid writing obligatory sued upon, should never be made, all of 
which facts were well known to said plaintiff and so acted upon, by 
him and the said Linderman. and without the knowledge or consent 
of this defendant, wherefore no liability upon the part of the defend¬ 
ant under its said writing obligatory did ever accrue, and it now 
pleads the same in bar of the action herein. 


|_SEAL.J 


SOUTHERN SURETY COMPANY, 
ByLE ROY MARK, Att'y in Fact. 


28 City of Washington, 

District of Columbia , 88: 

1, Le Roy Mark, citizen of the United States, resident of the Dis¬ 
trict of Columbia, being first duly sworn upon oatli depose and say 
that 1 am Attorney-in-fact and resident agent in the District of 
Columbia of the Southern Surety Company, a Corporation, party 
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named as defendant in the above entitled cause; that 1 am the agent 
of the said Company for the purpose of making pleas and affidavit 
in support thereof to the Declaration tiled herein; that I have read 
over the foregoing Amended Pleas of the said Southern Surety 
Company, to which this Affidavit is attached, and know that the 
matters and facts therein set out of my own personal knowledge are 
true, and those set out upon information and belief I believe to he 
true. 

LE HOY MARKS. 

Subscribed and sworn to before me this lb day of February, 
1909. 

[seal. J GEORGE C. SHINN, 

Notary Public, D. C. 

J. J. DARLINGTON, 

STUART McNAMARA, 

Per R. S. H., 

R. T. HOUGH, 

REGINALD S. HUIDEKOPER, 

Attorneys for Defendant. 


29 Affidavit of Defence. 

******* 

City ok Washington, 

District of Columbia, ss: 

1. Le Roy Mark, a citizen of the United States and resident of the 
District of Columbia, being first duly sworn, do on oath depose and 
say that 1 am the Attorney-in-fact of the Southern Surety Company, 
and resident agent of said Company in the District of Columbia, 
which Company is incorporated under the laws of Oklahoma, and 
has its general offices in the City of Denison. State of Texas, and 
which Company is named as defendant in the above entitled cause; 
that, as Attorney-in-fact and resident agent in the District of Colum¬ 
bia of the said Southern Surety Company, I am familiar with the 
affairs and transactions of the said Company, and am its agent for 
the purpose of making this affidavit of defence, and that the said 
Southern Surety Company has a full, just and complete defence 
to the whole of the plaintiff s claim, as set out in the declaration filed 
herein, which defence is the following: this affiant, as Attorney-in- 
fact of the Southern Surety Company, is informed, & believes.* and 
the said Surety Company expects to he able to prove upon trial of 
this case, that the plaintiff’s averment of the loan by him to Garrett 
B. Linderman of United States Government bonds known as ‘‘Old 
4V\ of the par value of $45,000.00. redeemable after July 1, 1907. 
upon condition that the said Linderman would return to the 

30 said plaintiff the said securities on or before the 25th day of 
September, 1907, is absolutely false and untrue. On the 

contrary, affiant avers on behalf of the Southern Surety Company 
that the plaintiff did not, nor did anyone on his account, on or 
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prior to tlie 1 <>tli clay of July, 1907. or at any time, make a bona 
iidc* loan to the said Garrett H. Linderman or to anyone for him 
or on his account, of the said United States Government bonds or 
any other securities whatsoever. 1 his atliant tuitliei sa\s that the 
said Southern Surety Company never received notice of the ac¬ 
ceptance of said bond, and of the loan alleged to have been made 
on the faith of it. and that a bona fide loan as contemplated therein 
was never in fact made by the said plaintiff to the said Linderman. 

This affiant further says that the plaintiff and the said Garrett 
IP Linderman made an express agreement, which was made known 
to this defendant before the execution of the writing obligatory sued 
upon, upon the faith of which agreement so made known to this 
defendant, it executed the same, which agreement was that the 
said Baglin would loan to the slid Linderman the said Govern¬ 
ment bonds, to be thereafter returned by him to the plaintiff, on or 
lefore September 25. 1907. and that after making said agreement, 
and after making the bond sued upon to guaranty the fulfillment of 
-aid agreement, the said plaintiff and Linderman. without the con¬ 
sent or knowledge of this defendant, altered, varied, changed and 
abandoned said agreement between himself and Linderman. for the 
performance of which this defendant’s bond was executed as afore¬ 
said. and in respect to which this defendant was surety, and 
31 thereafter entered into a separate, new. distinct and col¬ 
lateral agreement with the said Linderman that the loan of 
-aid securities from the plaintiff to the said Linderman should be 
merelv fictitious for the purpose of holding this defendant, and that 
said securities should never be actually loaned by said plaintiff to 
the said Linderman. but that said plaintiff should go through the 
form and appearance of a loan of said bonds by him to the said 
Linderman. and that in pursuance of said new agreement the plain¬ 
tiff and Linderman. without the knowledge or consent of tlie de¬ 
fendant. did conspire to defraud this defendant in the following 
manner, that is to say. by the said Baglin fictitiously tendering 
the said securities to the said Linderman. not for the purpose of 
loaning tlie same to him. but with the intent and purpose which 
was fraudulently carried out. of immediately withdrawing the same 
from the said Linderman and procuring the same to be sold and 
obtaining thereby from the proceeds of sale a large sum of money: 
the sum of $15,000.00. which the said Linderman then owed to the 
said plaintiff herein, and that a bona fide loan, as contemplated by 
the terms of said writing obligatory sued upon, should never be 
made. By reason of said failure of tlie said plaintiff to make a !>ona 
fid? loan of the said securities to the said Linderman or to anvone 


for him or on his account, the said Linderman was by the plaintiff 
relieved from all liability to return the said securities to the plain¬ 
tiff. and no liability on the part of the defendant, the Southern 
Surety Company, under its writing obligatory ever accrued. 
32 owing to the failure of the plaintiff to perform in a bona 
fide manner the condition precedent, namely the loaning 
of the said securities by which the plaintiff must have performed 
before being able to hold this defendant upon the said bond. All 
of the said facts this affiant verily believes and avers that the said 
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Southern Surety Company will b? able to prove at trial. Wherefore 
this affiant says that the said Southern Surety Company has a full, 
just and complete defence to the cause of action set out in the 
declaration and affidavit of merit filed herein. And this affiant says, 
that the Southern Surety Company is not indebted to the said 
George Baglin in the sum of Forty-five thousand Dollars, ($45,- 
000.00) with interest at the rate of six per cent per annum, from 
the 25th day of September 1907. exclusive of all set offs and just 
grounds of defence, nor in any amount whatever, but that the said 
Southern Surety Company has a full, just and complete defence to 
the cause of action set out in the declaration filed herein, and fur¬ 
ther affiant saith not. 

LE ROY MARK. 

Subscribed and sworn to before me this 16 dav of February, 1909. 
[seal. ] GEORGE C. SHINN, 

X of ary Public, D. C. 

66 Joinder of Issue on Substituted Pleas. 

Filed February 3. 1910. 

****** * 

The plaintiff joins issue upon the first, second, fifth, ninth and 
tenth substituted pleas of the defendant, filed June 17th, 1909. 

HENRY P. BLAIR. 

Attorney for Plaintiff. 

Additional Plea. 

Filed February 9. 1910. 

« 

******* 

11. By leave of the court first had and obtained, the defendant, 
for further plea to the said second count of the plaintiff’s declara¬ 
tion, says that the said plaintiff ought not to maintain his action 
against this defendant because in the terms of the said writing 
obligatory sued upon in said second count, of which oyer is now 
craved and the true copy of which is now set forth, there is con¬ 
tained the following: >-^ 

' Whereas the said George Baglin has loaned, or is about to 
loan, to Garrett B. Linderman, of South Bethlehem. Pennsylvania, 
United States Government bonds known as 'Old 4’s’ of the par value 
of Forty-five thousand dollars ($45,000.) redeemable after 
34 July 1, 1897, and 

‘‘W hereas the said Linderman has premised that lie wiil 
return to the said Baglin the said aforementioned securities on or 
before September 25, 1907”; and. the said bond was thereupon con¬ 
ditioned for the return of the said securities by the said Linderman 
to the said plaintiff on or before September 25, 1907, and the said 
condition was made upon the express agreement between the «aid 
3—2591a 
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Baglin and the said Linderman. and was so represented to this 
defendant before the execution of the said writing obligatory, upon 
the faith of which representation this defendant executed the same, 
that the said Lindennan would return to the said Baglin the afore¬ 
said Government bonds so loaned or t• > he loaned as aforesaid, which 
return was to he made by him. the said Linderman, on or before 
September 25, 1907; that after the making of the said agreement 
between the said Linderman and the said plaintiff, and after the 
making of the bond sued upon herein, to guarantee tlie fulfillment 
thereof, the said plaintiff and the said Linderman. without the 
knowledge or consent of this defendant, altered, varied, changed and 
abandoned the said agreement for the fulfillment of which the bond 
of the defendant was executed as aforesaid, and altered said obliga¬ 
tion or contract with respect to which this defendant was surety, 
and thereafter the said Linderman and the said Baglin entered into 
a new. separate, distinct and collateral agreement upon said consider¬ 
ation extending the time within which the said Linderman should 
return the aforesaid Government bonds known as "Old 4 s , 

35 and the said Baglin by the said new and collateral agreement 
as aforesaid agreed with the said Linderman that he, the 

said Linderman. should not l>e required to return the aforesaid 
Government bonds upon the 2oth day of September, 190/. as was 
represented to this defendant before the making of the bond sued 
upon in said second count and in respect to which obligation or 
contract this defendant was surety, and by said new and supplemental 
agreement the said Linderman and the said Baglin contracted that 
the aforesaid Government bonds should bo returned by him, the 
said Linderman, at or before a later date, to wit, on the 26th day of 
September, 1907, which said new. separate, distinct and collateral 
agreement for the extension of the time for the return of the said 
Government bonds was made without the consent or knowledge of 
this defendant, by reason whereof this defendant says that it has 
been released from the obligation of its said bond and its liability 
thereunder to the plaintiff a> surety has been extinguished, and now 
pleads the said alteration of said agreement and the extension of the 
time for the return of the said Government bonds by the said Linder¬ 
man to the plaintiff in bar of the action herein. 

McNamara & iiuidekoper, 

J. J. DARLINGTON, 

Attorneys for Defendant. 

36 District of Coli mp.ia, s*: 


I, C. S. Cobb, being first duly sworn, do on oath depose and say 
that I am the President of the Southern Surety Company, a corpora¬ 
tion, which Company is named as defendant in the above entitled 
cause, that 1 am the agent of said Company for the purpose of mak¬ 
ing pleas and affidavits in support thereof, that T have read over the 
foregoing supplemental plea of the said Southern Surety Company 
to which this affidavit is attached and the matters and facts therein 
set out as of my own personal knowledge are true and those set out 
upon information and belief I believe to be true. 
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Subscribed and sworn to before me this — dav of February, A. D. 
1910. 


Amended Plea. 


Filed May 7, 1913. 


Now comes the defendant in the above cause, before the swearing 
of any witness in the trial thereof, and moves the Court for leave 
to amend by tiling the following additional plea: 

Now conies the defendant in the above entitled cause, by leave 
of the Court first obtained, and for further plea to the plaintiff’s 
declaration, says that the plaintiff did not lend United States 

37 Government bonds known as Old Fours of the par value of 
Forty-five thousand ($45,000) Dollars, or of any other 

amount, to Garrett B. Linderman, to be returned by him on or before 
the 25th day of September, 1907, as contemplated in and by the 
defendant’s bond sued upon in this action and to secure the return of 
which its said bond was given. 

J. J. DARLINGTON, 
Attorney for Defendant. 

District of Columbia, ss: 

1, Joseph J. Darlington, on oath say that I am one of the 
attorneys for the defendant in the above entitled cause, that upon 
the adjournment of Court on yesterday, May 5th, immediately 
after the opening statement of counsel to the jury and before any 
witness had been sworn, I was handed by plaintiff’s counsel a type¬ 
written document, entitled “Plaintiff’s Trial Memorandum” in this 
cause, in which, among other things, is set forth the claim that the 
United States Government bonds, known as Old Fours loaned by the 
plaintiff to Garrett B. Linderman were to be returned by the said 
Linderman on the 25th day of September, 1907; that, throughout 
the protracted litigation in this case, this is the first time that such 
a claim has been asserted, or notice thereof given to the defendant, 
and that the said claim is a surprise to the defendant and to 

38 its counsel, and that, in view thereof, and to raise a direct and 
explicit issue in that regard, the defendant desires to file an 

additional plea that no bonds were loaned by the plaintiff to the said 
Linderman, to be returned by him to the plaintiff on or before the 
25th day of September, 1907, which plea is true in fact according 
to the best knowledge, information and belief of the defendant 
and the truth of which it expects to be able to prove. This applica¬ 
tion is made before the swearing of any witness in the case, and 
both Augustus M. Heinze, who is claimed to be the real party in 
interest, and the plaintiff George Baglin who acted for him through¬ 
out the negotiation for the alleged loan of the said bonds, are here 
present in Court, so that the proposed amendment will work no 
surprise or hardship upon them or either of them, or find them 
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without the fullest means of proving the facts as to the new issue, 
thus suggested hv themselves in the case. 

JOSEPH J. DARLINGTON. 


Subscribed and sworn to before me this tith dav ot May, 1913. 
[seal. j i. II. LINTON. 

Copy served this 9th dav of Mav, 1913. 

A. S. WORTHINGTON. 

Per W. K. QUINTER. 


(Endorsed.) 

It is hereby stipulated that the within proposed amended 
39 plea shall be regarded a-* tiled by leave ot Court, and issue 
joined thereon. 

Mav 13/13. 

A. S. WORTHINGTON, 

Att’i/ for nrt'f. 

J. J. DARLINGTON. 

For Defendant. 

Mr mornndn m. 

Mav 13, 1913.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Monday, May 19 th, 1913. 

Session resumed pursuant to adjournment. lion. Harry M. Cla- 
baugh. Chief Justice presiding. 

* * * * * * * 

The time within which to move for a new trial in this cause 
having expired, judgment on verdict is ordered. 

Therefore, it is considered that tlu* plaintiff herein take nothing by 
his suit, and that the defendant herein go thereof without dav and 
be for nothing held, and recover against the plaintiff the cost* of its 
defense to l>e taxed by the Clerk, and have execution thereof. 
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Xotiee of A jj/j<nl f>n Plaintiff. 


Filed Mav *20. 1913. 

******* 

Now conies the plaintiff*. George Raglin. by his attorneys of record 
and appeals to the Court of Appeals of the District of Columbia 
from the judgment entered in the above entitled cause on the 19th 
day of May. 1913, and requests the Court to fix the penalty of the 
appeal bond for costs only and that citation in pToper form may 
issue directed to the defendant. Southern Surety Company. 

DEAN EMERY. 

A. S. WORTHINGTON, 

Attorneys for Plaintiff. 
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41 In the Supreme Court of the District of Columbia. 

At Law. No. 50002. 

George Baglix 
vs. 

Southern Surety Company, a Corporation. 

The President of the United States to Southern Surety Company, a 

corporation. Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal filed in the Supreme Court of the District 
of Columbia, on tlie 20th day of May. 101:1. wherein George Baglin 
is Appellant, and you are Appellee, to show cause, if any there 
he. why the Judgment rendered against the said Appellant, 
should not he corrected, and why speedy justice <hould not he done 
to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh. Chief Justice of the 
Supreme Court of the District of Columbia, this 20th day of May 
in the year of our Lord one thousand nine hundred and thirteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk 
By ALF. G. BUHRMAN. 

a. 

Assistant Clerk. 

Service of the above Citation accepted this — day of-, 190-. 

Attorney for Appellee. 

No. 50002 Law. Baglin vs. Southern Surety Company. Citation. 
ls>ued May 20tli, 1913. Not seived because marshal's fee not paid. 
June 13, 1913. Aulick Palmer, Marshal. — A. S. Worthing¬ 
ton, Attorney for Appellant. 

42 Memorandum. 

June 9, 1913.—$50. deposited, by leave of Court, in lieu 
of bond on appeal. 

Supreme Court of the District of Columbia. 

Thursday, June 19, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

* * * * * * * 

Now comes here the plaintiff by his Attorney of record and prays 
the Court to sign, seal and make part of the record, his bill of 
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exceptions taken during the trial of this cause, now for then, which 
is accordingly done. 

Further, it is ordered that the time within which to file the 
transcript of record in this cause in the Court of Ap|>eals of the 
District of Columbia he. and hereby is extended to and including 
September 2d. 1913. 


Bill of Exceptions. 

Filed June 19, 1913. 

******* 

Be it remembered that this cause came on for hearing before Mr. 
Justice Wright and a jury and at the trial of said cause, to prove 
the issues on his part joined, the plaintiff, as a witness in 

43 his own behalf, gave evidence tending to show that he knew 
Garrett B. Linderman of South Bethlehem, Pennsylvania. 

and that on the 17th day of July, 1907, he received the following 

paper from Linderman, the due execution of which by the defendant 

was admitted bv counsel for the defendant: 

% 

“Know all Men bv these Presents, That the Southern Suretv 
Company, a corporation organized and existing under the laws 
of Oklahoma Territory, with its principal office and place of business 
in the City of Denison, State of Texas, and an office and regular 
place of business in the City of Washington, District of Columbia, 
(herein called the Company) is held and firmly bound unto George 
Baglin of the Citv of New York, in the sum of Fortv-five Thousand 
Dollars ($45,000) to be paid to the said George Baglin, his heirs 
and assigns, at its office in the City of New York, the payment 
whereof well and truly to be made and done, the said Company 
binds itself, its successors and assigns, firmly by these presents, 
sealed with its seal and dated this 10th dav of July, 1907. 

“Whereas: The said George Baglin has loaned, or is about to 
loan to Garrett B. Linderman, of South Bethlehem, Pennsylvania, 
Fnited States Government bonds, known as Old 4’s, of the par 
value of Forty-five Thousand Dollars ($45,000) redeemable after 
July 1, 1907, and 

“Whereas: The said Linderman has promised that he 

44 will return to the said Baglin the aforementioned securities 
on or before September 25, 1907. 

“Now, the condition of this obligation is such, that if the said 
Garrett B. Linderman, his heirs, executors and administrators shall 
and do return to the said George Baglin his executors, administrators 
and assigns, the said above mentioned securities, on or before said 
25th day of September, 1907, then this obligation shall be void; 
otherwise to remain in full force and effect. 

[corporate seal.] SOUTHERN SURETY COMPANY, 

By LE ROY MARK, Attorney'in'fact. 

In the presence of 

H. G. JEFFERIS, 

WILLIS W. PARKER.” 
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The plaintiff on his direct examination further testified that 
on July 17, 1907, he on behalf of one Heinze, loaned to Linderman 
$42,850 in bonds known as Government Old 4’s and that on July 
26, 1907, he loaned to Linderman an additional $2050 in similar 
bonds, making $44,900 in all, and that neither Linderman nor 
anybody for him had returned to the plaintiff any of said bonds. 

On cross examination plaintiff testified as follows: 

I mean bv loaning the bonds that thev were loaned to l>e returned 
to me or it was optional whether they were to be returned en¬ 
cash; that witness delivered the bonds with an option that 

45 Linderman might either return the bonds or their equivalent 
in cash. This option was contained in an agreement in 

writing, dated July 17, 1907. I first saw the bond in suit on July 
17th, 1907, I think after the Old 4’s came into my possession. 
They were bought for the express purpose of loaning to Linderman 
and came into my possession probably half an hour before they 
were handed to Linderman. I knew what the terms of the under¬ 
taking in suit were; that it was for the return of these bonds we 
were to loan Linderman on or before September 25th. 1 knew 

that before 1 parted with the Government 4’s. I think the under¬ 
taking in suit had been passed upon by Heinze’s attorneys before 
witness delivered the bonds to Linderman. 

1 identify Exhibit D as one of the contracts made on the 17th 
of July. 1 think 1 understood before 1 signed it that the surety 
company had already executed the undertaking in suit. 1 also 
identify the agreement of June 19th, referred to in plaintiff’s 
Exhibit L>, and marked “Plaintiff’s Exhibit A.” 

Thereupon counsel for the defendant offered in evidence Exhibit 
D, which is as follows: 

“Whereas George Baglin and Garrett R. Linderman both of the 
City of New York entered into a certain agreement in writing 
dated on or about the 19th day of June, 1907; and 

Whereas the acts referred to in Paragraph 1 of the afore-men¬ 
tioned agreement have already been performed and the loan of 
$15,000 referred to in Paragraph IV thereof has been made. 

46 and the one day note referred to therein has been given; 
and 

Whereas said parties now desire to modify and supplement the 
same as to acts still to be done thereunder in certain respects, 

Now, therefore in consideration of one dollar by each to the 
other in hand paid, and the mutual promises and covenants herein, 
it is agreed between said parties as follows: 

1. That paragraph II of the afore-mentioned agreement be modi¬ 
fied so that Mr. Baglin, instead of loaning Seventy-five thousand 
($75,000) Dollars cash to Mr. Linderman shall invest said sum 
in United States Government bonds known as ‘Old 4V redeemable 
on and after July 1st, 1907, by purchasing with said sum seventy- 
five (75) of such bonds of the par value of One Thousand ($1,000) 
Dollars each upon being supplied in cash by Mr. Linderman with 
the excess over Seventy-five Thousand — ($75,000) necessary for 
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t-lie purchase of said bonds and the payment of commission upon 
such purchase. 

II. Said paragraph II of the afore-mentioned agreement is hereby 
further supplemented by providing that Mr. Baglin shall forthwith 
loan to Mr. Linderman said Seventy-five Thousand ($75,000) 
Dollars' worth of bonds upon the repayment, as provided in Para¬ 
graph IV hereof, of the Fifteen Thousand ($15,000) Dollars 

previously advanced by Mr. Baglin to Mr. Linderman; and 

47 Mr. Linderman hereby agrees on September 26th, 1907, to 
return to Mr. Baglin said United States Government bonds 

or others of the description and par value above referred to. 

III. Paragraph 111 of the former agreement above referred to is 
hereby mollified so that Mr. Linderman shall furnish contempo¬ 
raneously herewith a bond or bonds in form satisfactory to Mr. Bag¬ 
lin and executed by a surety company or surety companies satis¬ 
factory to him conditioned for the return on September 26th, 1907, 
of the United States Government bonds of the description and par 
value above referred to. 

IV. It is hereby mutually agreed that contemporaneously with 
the execution hereof Mr. Linderman shall return to Mr. Baglin the 
Fifteen Thousand ($15,000) Dollars heretofore loaned to Mr. Lin¬ 
derman by Mr. Baglin. pursuant to Paragraph IV of the afore¬ 
mentioned agreement, with interest to date, whereupon Mr. Baglin 
will cancel and surrender to Mr. Linderman the latter’s promissory 
note referred to in said paragraph. 

V. It is hereby mutually agreed that in case a renewal or exten¬ 
sion of the loan of Two Hundred Thousand ($200,000) Dollars 
from the Metropolitan Trust Company, referred to in paragraph I 
of the afore-mentioned agreement, shall be obtained, then the obli¬ 
gation of Mr. Linderman hereunder to return said bonds, as 

48 heretofore set forth, shall be likewise extended for the same 
period, Provided however, and only upon the express con¬ 
dition, that Mr. Linderman shall furnish to Mr. Baglin the consent 
of the surety company or surety companies executing undertakings 
for the return of said government bonds, as heretofore provided, in 
writing, in a form satisfactory to Mr. Baglin, to the extension of Mr. 
Linderman’s time to return the said bonds, and shall agree in such 
written consent that such extension shall in no wise impair, limit 
or affect the liability of such company or companies upon such 
undertakings. 

Witness the hands and seals of the parties hereto this 17th dav of 
July, 1907. 

GEORGE BAGLIN. Tseul 1 

GARRETT B. LINDERMAN. [seal!] 

In the presence of 

n 


And counsel for the defendant also put in evidence Exhibit 4 
which is as follows: 
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“George Baglin and Garrett B. Linderman. both of New York, 
agree as follows: 

I. Mr. Linderman requests Mr. Baglin to cause to be deposited 
with the Metropolitan Trust Company of New York, sixty-seven 
hundred (6700) shares of United Copper Common stock as collateral 

for the joint note of the parties hereto of Two hundred thou- 
49 sand ($*200,000) dollars about to he discounted with said 
Trust Company, payable September 26th, 1907. 

II. Mr. Linderman also requests Mr. Baglin to procure for him 
out of the proceeds of this loan Seventy-five thousand ($75,000) 
dollars and Mr. Linderman agrees to repay the said sum to Mr. 
Baglin on September 26th. 1907, with interest at six per cent (6%). 

III. In further consideration of the foregoing, Mr. Linderman 
agrees that he will, on or before June 27th, furnish to Mr. Baglin 
a bond in form satisfactory to Mr. Baglin, executed by the People’s 
Surety Company, guaranteeing the repayment to Mr. Baglin of the 
said Seventy-five thousand ($75,000) dollars, with interest at the 
said rate, and of any part thereof which Mr. Linderman may re¬ 
ceive. 

IV. In consideration of the foregoing, Mr. Baglin agrees that he 
will forthwith loan to Mr. Linderman. out of the proceeds of the 
loan from the Trust Company, when made, the sum of Fifteen 
Thousand ($15,000) Dollars upon Mr. Linderman’s one day note, 
and that he will, as soon as the foregoing bond is furnished, loan 
him the additional sum of Sixty Thousand ($60,000) Dollars. 
Upon giving said bond the one day note shall be canceled and the 
entire Seventy-five Thousand ($75,000) Dollars shall be re-payable 
to Mr. Baglin on September 26th, 1907, with interest at six (6%) 
per cent. 

Dated June 19th. 1907. 

GARRETT B. LINDERMAN. 
GEORGE BAGLIN.” 


The witness on further cross examination said: 


T did not own 6700 shares of United Copper stock at the 
time the contract, Exhibit A, was entered into. $200,000 was bor¬ 
rowed from the Metropolitan Trust Company on the note of Linder¬ 
man and myself with the 6700 shares of United Copper stock as 
collateral on June 26, 1907. $15,000 of the $200,000 borrowed 

was loaned to Linderman on a one-day, unsecured promissory note. 
Linderman did not furnish a bond of the People’s Surety Company 
guaranteeing repayment to me of the $75,000. 1 was informed that 

the company would not give a bond for repayment of the money. 
I think it is true that on July 17, 1907, when'the contract which is 
Exhibit D was entered into the facts were T had loaned Linderman 
$15,000 on his unsecured note, expecting to get the People’s Surety 
obligation to repay it and found I could not get such an obligation, 
and these were the circumstances under which the above agreement 
of July 17th was made. T am sure Linderman did not furnish part 
of the money that went to buy the Government 4’s. T recognize the 
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check of Linderman, dated July 17. 1907, to inv order for $550 and 
I collected the money. That represented the amount we had to pay 
for the bonds above par. Linderman paid for this after the bonds 
were bought the same day and I delivered the bonds to Linderman 
half an hour after 1 got them; witness cannot say that the $550 was 
anything else than part of the price of the bonds. I think it is 
correct that the agreement from the beginning was that Linderman 
was to pay the price, above par, of the bonds I was loaning 

51 him; Linderman was to return us the bonds we had loaned 
him or similar l>onds or cash, to the extent of the par value, 

although he agreed to pay the excess over par of the cost of the 
bonds. Refer-ing to the agreement of July 17th, beginning— 
Whereas said parties now desire to modify and supplement,”—I did 
not have any reason at that time for modifying my agreement with 
Linderman. I made the agreement at the request of our lawyers 
and Linderman. T do not recall that they told me any reason why 
I should make it. And why it was agreed that instead of loaning 
Linderman $75,000. witness would loan him that amount of Old 
4 bonds, he answered it was because Linderman could not get his 
surety obligation to guarantee the $75,000 loan originally agreed 
upon. I did not know on July 17. 1907, how the $15,000 referred 
to in the agreement of that date was to be raised by Linderman. 
The money was raised with witness' knowledge by redeeming the 
Old 4 bonds—$42,850 on the 18th of July and the rest about the 
26th or 27th. The former were redeemed bv the Mercantile Na- 
tional Bank and the last 1 saw of the bonds on the 17th of July 
thev were delivered to Mr. Klein, cashier of the bank, bv Linder- 
man. Mr. F. Augustus Heinze was president of the bank at that 
time. In from three to live minutes after 1 delivered the bonds to 
Linderman Klein had possession of them. 1 introduced Linderman 
to Klein at the former’s request. At that time 1 did not know why 
Linderman wanted the introduction. At that time Linderman had 
the bonds, they were his, he had the right to put them in his pocket 
and walk off with them and T would not have objected. I 

52 expected to get the $15,000 and did not anticipate for a 
moment that Linderman would get away without paying 

that amount but I did not go to Klein for that purpose. It was 
witness’ intention to stay those bonds until he got this money. 

I testified at the former trial of this case that I was willing Lin¬ 
derman should take those bonds away with him provided he paid 
me $15,000, that that had to be done first. I think that is the 
fact. I testified then that he might have had $15,000 without sell¬ 
ing the bonds, but I could not say that T asked him if he had 
$15,000, and that when I went with him to the cashier I expected 
to get it from the sale of the bonds. 

I did not know when I went in there whether he was going to sell 
the bonds or hypothecate them. I can’t sav that I expected to get 
the money from the sale of the bonds—I expected to get it out of 
the hypothecation or redemption of them. 

I identify another agreement between myself and Linderman, 
dated July 17, 1907. The paper was signed in the front part of 
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the Mercantile National Bank. The Old 4’s had not come back 
from the broker. This instrument was also put in evidence by 
counsel for the defendant and is as follows: 

‘‘The receipt by Mr. Garrett Linderman from George Baglin of 
.$45,000 par value of United States Government bonds, known as old 
foui*s, pursuant to the agreement between the above men- 

53 tioned parties of June 19th, 1907, supplemented and modified 
by the further agreements between the same parties dated 

July 17th, is hereby acknowledged and the receipt by Mr. Baglin 
from Mr. Linderman of an undertaking of the Southern Surety 
Company for the return of said bonds pursuant to the aforemen¬ 
tioned agreements is likewise acknowledged. 

“Mr. Baglin agrees that the remaining $30,000 par value of said 
bonds of the said description which he has agreed to loan pursuant 
to the aforementioned agreement, will be procured and loaned by 
him to Mr. Linderman when Mr. Linderman provides a further 
undertaking from a satisfactory surety company for the return of 
the said additional $30,000 of said bonds as provided in the agree¬ 
ment aforementioned. 

“Mr. Baglin also represents hereby to Mr. Linderman that it 
is his desire and intention at the time when said bonds would be 
returnable pursuant to the aforementioned agreements to accept 
from Mr. Linderman the face value of said bonds in cash with 
interest at six per cent in lieu of the return of the bonds themselves.” 
Dated July 17, 1907. 

GARRETT B. LINDERMAN. 
GEORGE BAGLIN.” 

That paper was gotten up before the bonds were delivered, no 
doubt. T expected to have the $45,000 of bonds that day. The 
concluding paragraph was made at the suggestion of Mr. 

54 Linderman and because witness was instructed to make it 
bv Mr. Heinze. Mr. Emerv of the firm of Beckwith, 

Kellogg and Emery, who were Mr. Heinze's lawyers, prepared this 
agreement and Mr. Emery examined the undertaking in suit on 
the same day. He left before the bonds came from the broker. As 
to how I got the money 1 paid the broker for the Old 4’s, I made 
a check out for the amount and Mr. Heinze signed it. There was 
a voucher attached to it which stated that the money was to buy 
bonds to loan Linderman on this modified agreement. When I got 
the $15,000 on July 17th I turned it over to Heinze. I do not 
recall whether I said anything to him about it. Witness' custom 
was to make out a daily register showing all his cash transactions. 

It is true that I testified at the former trial of this case that the 
scheme of getting bonds and selling them again because we could 
not get a surety company to guarantee the money was discussed; 
it is true that I discussed the matter with both Linderman and 
Williams; I testified at the former trial that when I introduced 
Linderman to the cashier 1 stayed there because I wanted to get 
the $15,000 which he was to repay me and that that was why I went 
to the cashiers office; but I do not think that statement was correct. 
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It was incorrect in this, that I went to the cashier’s office for the 
purpose of introducing Lindennan to the cashier. It was just 
around three o’clock, the hour at which the banks close, that they 
went to the cashier; the bonds could not be redeemed because it 
was after three o’clock. Asked why Lindennan was to be 
55 introduced to Klein at that hour, except to arrange to get his 
$15,000, he answered Lindennan might have wanted Klein 
to lock up and take charge of the bonds for him. Asked whether 
he stated under oath that there was any such object as that, or 
that he thought there was. he answered 1 can’t say that 1 thought 
of that. Witness did not get his $15,000 until the next day, be¬ 
cause it was too late to redeem the bonds on that dav. 

Witness testified at the former trial, and it is true. that, when 
he delivered the bonds to Lindennan he expected to have returned 
in September either bonds, or cash or its equivalent, and that at that 
time lie really expected to have cash. 

At the time of delivering the bonds to Lindennan I expected he 
or the surety company would pay us back in money, that is, I 
thought if the surety company had to make good, they would pay 
us in money. I did not expect to get the identical bonds back. We 
understood that if Lindennan did not return these bonds the suretv 

t 

company would pay us $45,000 in cash. T think it is about correct 
that when I loaned the bonds in reliance on the obligation in suit, 


I loaned them expecting to hold the surety company for the money 
although the bond was to have the bonds returned to me. I did 
not expect to get the bonds back, when I delivered them—not those 
identical bonds. I think I read the Surety Company's under¬ 
taking. 


I testified at the former trial of this case—and it is true—that the 


reason we did not loan the money to Lindennan was that 
56 we could not get an undertaking for the return of cash; we 


did it in that way to comply with the terms of the obligation; 
that obligation was to either return the bonds or cash; also that I 


loaned the Ixmds expecting to hold the Surety Company for the 
money, although its bond was to have the bonds returned to me. 

It is alisolutely true that T bought the bonds through a broker, 
gave them to Lindennan knowing he would sell or redeem them, 
taking them to the cashier and having them sold and then getting 
the money for the same amount I paid for the bonds instead of 
lending him the money outright, because I knew he could not get 
an undertaking for the return of cash; 1 did this to comply with 
the terms of the obligation. Witness knew Lindennan said he 


could not get a Surety Company knowingly to give a bond for 
the return of cash. 


I testified at the trial of my suit in Philadelphia against the Title 
Guaranty and Surety Company and at the former trial of this 
case that it was my understanding from what Lindennan and 
Williams said that no surety company would give a l>ond if it knew 
it was going to be held for the return of cash, and when I was asked 
what other reason there was for taking this process except to get a 
bond to pay cash without the company knowing they were giving 
that kind of an obligation I replied that it was probably the same 
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tiling. As to whether that is true—we did it to conform to the 
obligation. 

So far as I knew the surety company was guaranteeing $45,000 
of bonds. My reason for pursuing the roundabout way above de¬ 
scribed was not to get a bond from the company which would 
57 amount to a bond to pay cash without the company knowing 
they were giving that kind of a bond. T think I did under¬ 
stand from the beginning, after T knew he could not give a surety 
bond to pay money, that these bonds were to be gotten in the way 
described and then redeemed, and the money gotten in that way. 

T do not recall when I learned that the bonds were to l>e re¬ 
deemed and money gotten in that wav. It was not understood that 

the bonds were to be sold to raise money at the time the suretv 

«. • 

company refused to give a bond for the return of cash because it had 
not been decided then what kind of security should he secured. I 
did not understand, at least three days before July 17th. that the 
bonds were to be redeemed and the money gotten that way. The 
first time T knew it was when T went to Klein with Williams and 
Linderman. T did not protest against it and did not agree to it: 
T did agree to Linderman’s request to Klein that he should give bin* 
$80,000 and pay me $15,000 the next day.—that is, T was to take 
the money but 1 did not agree to it. Linderman instructed Klein 
to turn over to me all over $80,000 and T acquiesced in it. I did 
not know that we were making it impossible thereby for Linderman 
to return the bonds. T knew we were making it impossible for him 
to return the identical bonds that T had loaned him but he might 


buy similar bonds. 


It is witness’ l>est recollection that Linderman 


and probably Williams, stated on several occasions that it was 
impossible to get a bond for the return of a cash loan. 

58 Mv agreement was to loan $75,000 and on this under¬ 

taking to loan $45,000 and I loaned $44,900. I did not 
notify the company of the $100 shortage. 1 do not recall that I did 
anything about the $100. 

T testified at the former trial that I corrected the clerical error by 
which Linderman received only $44,900 in bonds by receiving 
$14,900 on my note instead of $15,000. 1 do not know that that is 

true: I think the whole $15,000 was paid by Linderman to me. 

I testified at the former trial, and it is true, that we went through 


this roundabout proceeding because we wanted to get the surety 
company’s bond technically binding on them. I think we wanted to 
live up to the condition of the bond. 

Linderman had to pay $1,200 premium on the bonds to carry out 
the $75,000 transaction; I think this is what it cost Linderman to 
substitute the loan of bonds for the loan of money. It was an un¬ 
necessary expense except for the purpose of making a technical case 
against the surety company, and this was its object. The bonds 
stayed in Linderman’s hands about five minutes or so after he got 
them. 


I testified at the former trial that the reason we did not deliver 


$80,000 to Linderman and cancel the $15,000 note was in order to 
make a case against the surety company. As to whether that was 
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the reason—we did it to conform to tlie contract. Hie premium 
expense which Linderman had to pay was unnecessary except for 
living up to our contract to deliver Linderman bonds instead 

59 of loaning him money. The only contract we had with the 
surety company was the surety company s undertaking. 

So far as I know there was never any other agreement than the 
papers in evidence. 

To the l>est of my knowledge we never loaned Linderman any 
bonds to be returned September 25th. The contract says Septem¬ 
ber 26th, and 1 should think Sept. 26th is correct. 

The witness on further cross examination, having testified that the 
original agreement was that Heinze was to lend Linderman $75,000, 
and Ileinze was to get the security of the surety company, he was 
further cross examined as follows: 

(j. "And in all subsequent transactions they were simply trying 
to carry out in good faith this transaction between Ileinze and 
Linderman? A. “Yes, sir. 

Q. “And to get Linderman the $75,000 he wanted? A. “That is 
correct. 

Q. “And to get Ileinze the security of the surety company? A. 
“Yes, sir. 

“Q. And to put that in such form that the surety company would 
give the security without knowing it was liable for the money? 
A. “That is correct.” 

Q. Is that true? A. No. 

Q. Did you not so testify at the last trial? A. If I did l miscon¬ 
strued tliat question. 

60 Q. What other object was there; why didn't you lend him 
the money straight out? A. We could not lend him the 

money straight out. 

Q. Why not? A. Because the surety company would not give an 
obligation for that. 

Q- Y on had to lend it in this way in order to get a surety company 
at all? A. Yes. 

Q. And that is the reason you did it in this way? A. Exactly. 
I was not interested in getting the surety company’s bond for Mr. 
Heinze. We expected to get the $15^000 back not necessarily through 
the bond transaction. I expected to get Linderman’s check for it. 
I thought he might raise $15,000. I do not recall that I asked him 
to do it. I got the money through the bond transaction and in no 
other way. 

I looked to the bond transaction to get back the $15,000., and was 
interested to that extent. I did not give Linderman any assistance 
whatever in getting the bond. I left that to him. We never made 
any representations whatever. I think it is correct that I assisted 
him this far—by going through this process after I got the bonds. 

I got the undertaking in suit before we did the other things we 
did that day. In advance of getting the bonds we agreed to buy them 
and let Linderman have them for the purpose of getting our 

61 money back. To that extent you might call it we aided him 
in getting the bond. We knew that our agreement to buy 
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the bonds and loan them to him was simply for the purpose of en¬ 
abling him to get a bond from the surety company. To that extent 
I presume I knew we were assisting him to get the bond, and that 
was the only part 1 took. Some time the same day, probably two or 
three hours before I received the bonds from the broker and delivered 
them to Linderman. T learned that the Southern Surety Company 
had executed the undertaking in suit. 

I testified at the former trial that I went to the cashier’s office to 
get the money, expecting to get it from the sale of these bonds: and 
that is true. I testified at the former trial that $30,000 was to be 
Linderman’s share of that transaction and that 1 was to get the other 
$15,000 under the agreement which I signed before 1 went to the 
cashier—that Linderman was to get $30,000 and I was to get the 
other $15,000. 

The witness was then asked whether he testified at the former trial 
that he followed Linderman into the cashier’s room so that he might 
get his money out of the sale of these bonds, and that he had no 
intention of giving up the bonds until he was paid the $15,000, and 
replied it was his intention to get that $15,000 ; that he intended to 
give up the bonds l>efore he got the $15,000 because he could not 
get the $15,000 before he gave up the bonds—that he expected to 
get the $15,000 out of the proceeds of the bonds. 

The witness further admitted that he testified at the former trial 
that he had been told by Williams that the surety company 
62 would not give a bond for the absolute payment of money and 
when asked at that trial whether he did not know that he 
could not make application for a bond that would make the company 
liable for money and get the bond, he had answered: “They might 
have changed their minds”; also that if they had changed their 
minds there would have been no need of spending $1,200 for the 
use of the bonds. Being asked whether that testimony is correct, 
he replied that it is. 

The question of how to get over the difficulty when told that the 
surety company would not give a bond to pay money absolutely was 
discussed freely between Mr. Ileinze and Mr. Linderman and it was 
suggested by Mr. Linderman and Mr. Williams that we could get 
a surety company to give a bond for the return of securities. That 
was the plan we had to get over the difficulty of getting a bond for 
the return of money straight out. 

Witness was then asked whether, in his cross-examination at the 
former trial, the following had occurred: 

“You said in response to Mr. Emery’s question a moment ago that 
you testified in the suit of Baglin vs. Title Guaranty and Surety 
Company, in Pennsylvania, that the thing you did was simply a 
form of purchasing Government bonds with the intention that 
Linderman should immediately dispose of them to get money on 
them, and you also testified in response to Mr. Emery’s ques- 
q3 tion on that occasion in this Pennsylvania trial that you had 
made no arrangements and had come to no understanding 
with Linderman or Williams as to what they would do with these 
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bonds after you turned them over to them. Which statement is 
correct, or are they both correct? 

“1 think both are correct. 

“You had not made any arrangements or come to any understand¬ 
ing with them about it; but it was simply a lorm oi buying with 
the intention that they should he immediately disposed ot to get 
money on them? 

*‘Yes.” 

and whether that was true, lie replied that lie thought it was, and 
being asked whether he had any doubt about it, he replied: 

"Only so far as that l had no knowledge as to what they were 
reallv going to do with the bonds until alter they were turned o\ei 
to Klein. My recollection is that we bought the bonds to conform 
with our previous arrangements: it was understood that Linderman 

was going to raise money on the bonds.’ 

Q. You testified before that you went through this form with the 
intention that the bonds should he immediately disposed of to get 
money on them. Is that true or not? A. They were to be used to 
get money on. On July 25th more of these bonds were bought and 
redeemed through Klein to complete the $45,000 and also the 
$30,000 transaction with the Title (Juarantv and Surety 
04 Company. 1 went with Linderman to the cashier’s desk 
and there Linderman or Williams asked him to redeem or 
sell the lHinds and I acquiesced while the thing was done. That is 
true of the transactions of both July 17th and 25th. 

On further cross-examination, the witness having said that he had 
testified at the former trial that Linderman had stated he could not 
get a surety company to write a bond for the return of cash but could 
get one for the return of securities, and that he thinks that is 
true, his cross-examination, still quoting from his testimony at the 
former trial, proceeded as follows: 

“Q. And you thought that if you sold the Ixmds it would he a 
bond to pay money? A. 1 didn't sell the bonds. 

“Q. Then you thought if Linderman sold the bonds, you would 
get a kind of bond that they were not willing to give. A. Yes. 

“Q. And then you would have an obligation of the kind you 
understood they would not give. A. Yes.” 

Q. That is true, is it? A. No, I cannot say it is. 

Q. Why did you testify to it. A. Because I misconstrued the 
question. 

Q. In what respect is it untrue? A. We did not do any- 
t>5 thing hut what the surety company knew we were going to do. 

Q. Don't you know absolutely that you had no knowledge 
and no information from the Southern Surety Co., or any agent 
for it, that it knew what you did. or what was to be done with these 
bonds? A. I had no communication at all with the Southern 
Surety Company. 

Question rejected. 

A. I had no knowledge at all. 
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Q. And no information from it, or any agent oi the company ! 
A. I had no communication with the company. 

We did not intend to sell or redeem the bonds. Linderman did 
it without my knowledge or acquiescence. We had nothing to do 
with the bonds after turning them over to him. I was there and 
knew it was done and the following day took twelve thousand odd 
dollars of the money. I had no knowledge that the surety company 
or any of its agents knew what was being done. No official or repre¬ 
sentative of the company was present at that time. 

1 cannot say positively that I read the undertaking but it had been 
read and approved by our attorney, at whose request witness signed 
the agreement of July 17th, that Linderman should return the bonds 
or others of like description and for value. 

1 testified at the former trial that I saw the undertaking in 
suit and read part of it; that 1 knew the condition of that 
t>6 instrument was that Linderman should return the securities 
that 1 loaned to him : and that the bond was already executed 
ready for delivery—all that is true. It was with that knowledge 1 
signed the paper of July 17th, prepared by our attorney, that Linder¬ 
man might return the bonds loaned, or others of like description 
and for value. 

I had no communication at all with the surety company. 1 at 
no time informed it that one of the objects of the proceeding was to 
get payment of an overdue obligation of Linderman s, which had no 
security. 

I testified at the former trial, and it is true, that l would not have 
let Linderman take those bonds unless he paid me on account of the 
$15,000 note. I do not think Linderman had any intention of 
taking the bonds without paying the note or on account of it. I 
might have let him take them. That would he up to Mr Ileinze. 

The $2,050 of Government bonds were redeemed in July 25th 
and the money paid to me. Linderman got nothing out of it. It 
was understood that Linderman was to pay the $15,000 when he got 
the bonds. 1 presumed when I handed Linderman $2,050 of bonds 
on the 25th day of July that he was going to redeem them and turn 
over the proceeds, sufficiently to pay the balance on his notes. 1 
think it is correct that I gave Linderman the $2,050 of bonds not 
for the purpose of keeping them, but to have him redeem them and 
pay the balance of the $15,000 note. I think it is true that I went 
over at the time to have him take the Ixmds, hand them to Klein and 
give him the money to comply technically with the requirements of 
the bond. 

G7 I remember that on September 20th some letters were 

written by me, at the Mercantile National Bank, to Linder¬ 
man. and Linderman to me, and then one written to the Southern 
Surety Company. 

The following letter then being identified by the witness was offered 
in evidence and reads as follows: 
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“New York, September 26, 1907. 
“Garrett B. Linderman, Esq., New York, N. Y. 

Dear Sir: Pursuant to certain contracts entered into between you 
and the undersigned, dated respectively July 19th and 17th, 1907, 
there were heretofore loaned to you by the undersigned certain 
United States Government bonds, known as old fours. 

By the terms of the agreement referred to said bonds, of the 
aggregate par value of $75,000, were to be returned by this date. 

The undersigned therefore hereby demands that the said bonds 
be forthwith returned to him pursuant to said agreement. 

Kindly advise me definitely upon receipt of this regarding your 
ability to make such return at once. 

Yours very trulv, 


GEORGE BAGLIN. 


68 The letter was gotten up by our attorneys and I signed it. 
I knew perfectly well the identical bonds we had loaned had 

l>een redeemed with my acquiescence and could not be returned but 
he could have returned similar bonds. 1 think Mr. Linderman was 
there when the letter was written. 

Thereupon the following letter was identified by the witness and 
offered in evidence: 

“New York, September 26th, 1907. 

“1. Mr. Garrett B. Linderman hereby admits to Mr. George 
Baglin his inability to comply at this time with the demand now 
made upon him for the return to Mr. Baglin of $75,000 par value 
of U. S. Government bonds known its ‘Old 4V 

2. Mr. Linderman likewise admits that, in view of the fact that 
the Metropolitan Trust Company will not continue the loan referred 
to in the agreement, dated June 19th, 1907, and July 17th, 1907, 
between him and Mr. Baglin, except upon a dejM>sit of further 
collateral and an additional endorsement, such continuation of that 
loan upon such terms is not a renewal or extension of the original 
loan such as was contemplated by him and Mr. Baglin in Paragraph 
V of the agreement of July 17th, 1907, and does not entitle him to 
an extension of his time to return said Government bonds, as pro¬ 
vided in the paragraph in question. 

GARRETT B. LINDERMAN.” 

69 Thereupon the following letter was identified by the witness 
and offered in evidence: 

“New York, September 2 6th, 1907. 
Southern Surety Company, Washington, D. C. 

“Gentlemen: Under date of the 10th of July, 1907, you issued 
your certain bond or undertaking to the undersigned for the return 
to the undersigned by Garrett B. Linderman, of South Bethlehem, 
Pa., of United States Government bonds, known as ‘Old 4’s,’ of the 
par value of $45,000, which the undersigned, at or about said date, 
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loaned to said Linderman, pursuant to an agreement whereby said 
Linderinan agreed to return the securities in question as aforesaid. 

“I beg to advise you that Mr. Linderman has failed to return 
the bonds in question pursuant to said agreement guaranteed by 
you, and that a formal, written demand made upon him this day 
has been refused. 

Yours very truly, 

GEORGE BAGLIN.” 

Linderman and his lawyer and I and mv lawver were all right 
there, writing letters to each other. 

The hist letter in the first communication 1 had with the Southern 
Surety Company upon the subject that the bonds had been redeemed 
and could not be returned. 

I recall Mr. Cobb, President, and Mr. John T. M. Johnson, Vice- 
President. of the Southern Surety Company, and saw them at 

70 mv office in New York around October 9, 1908. On that 

occasion Cobb asked me whether 1 had to buv the bonds 

«/ 

loaned Linderman and I said ves. lie did not ask me what Linder- 
man wanted with the bonds nor did I tell him that it was to sell 
them and get money. Mr. Cobb did not ask me why I did not lend 
Linderman the money in the first place instead of buying some bonds 
for him to sell again, and I did not reply that they could not get 
the surety company to guarantee the return of money but could get 
them to guarantee the return of bonds, but that was true. I re¬ 
ferred both Mr. Cobb and Mr. Johnson to our attornevs. 

I recognize the check of Linderman, dated July 17, 1907, to my 
order for $52.50, which represents the interest on $15,000 from June 
26th to probably July 17th. 

When Linderman explained to Klein that be was to get $30,000 
and I was to get the other $15,000, I knew I was going to get 
$15,000 from some where. I cannot say he was explaining anything 
T did not know before I went there. 

The provision in the second paper of July 17th, to the effect that 
it was mv desire and intention to take monev with interest instead 
of the bonds, was put in at Linderman’s request, because he was not 
willing to sell the bonds without something in writing to show that 
T was willing he should sell them. Witness testified at the former 
trial that he put that into the agreement to show* that he was willing 
that Linderman should sell them, and that he stood by and saw him 
sell them, and the testimony was “practically” true. Asked if it 
was wrong in any particular, he answered. “No. I think 

71 it is correct.” 

I testified at the former trial, and I think it is correct, 
that the selling of the bonds on July 17th did not take me altogether 
by surprise because I knew Linderman was getting the bonds for 
the purpose of raising money. 

I last heard any discussion about the bonds being used as col¬ 
lateral several days before July 17th, probably. 

I knew that these Old 4 bonds were over due and bore no interest 
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and that there might not he any premium at all on them in sixty 
davs 

The following was read to him from his testimony at the former 
trial; 

Q. “So when you expressed your desire and intention oi having 
him pay you in money instead of I Kinds you knew you were arrang¬ 
ing for what might i>e of larger pecuniary value than would he 
from the bonds? A. ‘‘Yes, sir. 

Q. That is true, is it not? A. I cannot say it is. 

Q. Why did you say so before? A. My understanding was that 

we were to get the $45,000. 

T knew that the bonds were bearing no interest and that there 
was no certainty there would be any premium on them September 
26th, so that their face value and‘two months’ interest might be 
more than the bonds could lx* sold for. I did not give any con¬ 
sideration to the fact that $45,000 plus two months in- 
72 terest might amount to more than $45,000 in bonds with no 


interest. 

Thereupon the following was read from his former testimony. 

Q. “I believe you have already said you knew the par value of the 
bonds with interest might be more than the bonds themselves in 

September. A. Yes.” 

Was that true? A. Tt might have been. 

Q. Have you any reason to doubt it? A. No. 

The only object in delivering the bonds was to hold the surety 
company and under our agreement. 

After July 17th Linderman had no interest in the $*2050 of bonds 
except to receive them from witness, and turn round and sell them 
so that T might receive my money, and to do this so as to hold the 
surety company—to live up to the agreement when witness de¬ 
livered them, lie did not expect those identical bonds to be returned. 

When the receipt agreement of July 17th was signed 1 had seen 
the undertaking in suit and knew that Linderman had it in his 
possession. T knew it was already executed, was there ready for 
delivery and that it was for return <4 the Old 4’s. My counsel had 
seen and examined it. and had approved it. 

The Government bonds that were delivered to Linderman on 
July 17th came into my possession about a quarter l>efore 
73 three and passed into Linderman’s possession ten or fifteen 
minutes later. The use of them that long cost Linderman 


$552. 

There never was any agreement between Linderman and me 
that the bonds should be hypothecated. 

On re-direct examination the plaintiff further testified as follows: 

I am living and have lived in Salt Lake City, Utah, nearly two 
vears and am not in Heinze’s employ and have no business con¬ 
nection with him. My relations were severed with Heinze going 
on three years ago. T had been in his employ a little over thirteen 
years. At the time of this transaction in 1007 I was secretary to 
Mr. Heinze in relation to his outside business other than the banks 
but I had nothing whatever to do with the banking business and 
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have never engaged in such business nor in surety company busi¬ 
ness. 

The $200,000 was borrowed from the Metropolitan Trust Com¬ 
pany on the joint note of Linderman and myself and when the 
$200,000 was paid, T received it. T deposited all of it to my 
account and then gave Mr. Heinze a check for $125,000 and re¬ 
tained $75,000 for the purposes of the agreement l>etween myself 
and Linderman. I did not retain the $75,000 to my credit until 
the transactions here involved came up, but on that same day. 
at Mr. Tleinze’s request. I gave Linderman $15,000 of it on his 
one day note. The remaining $00,000 I retained to my credit for 
two or three weeks and then, at Heinze’s suggestion, turned it over 
to him. so that when the bonds were bought I got the money 

74 from Heinze. 

Throughout this transaction T had no interest in the mat¬ 
ter and no connection with it except to do what Mr. Heinze in¬ 
structed me to do. As a matter of fact. I did nothing except to 
act under his instructions or his attorneys’. These attornevs were 

t/ «/ 

Kellogg, Beckwith and Emery, who were Mr. Heinze’s attorneys. 
They represented me in this transaction hut were not his attorneys 
outside of that. 

At the time we got the $200,000 from the trust company, Linder¬ 
man knew he could not get the $75,000 until he complied with his 
agreement to furnish a surety obligation, which lie had not done. 
Originally the People’s Surety Company was to furnish the security. 
The matter of a different form of bond than the one stipulated for 
in the agreement, that is. instead of a cash bond, some other kind 
of a bond, was first discussed between Linderman, Williams and 
Heinze. 

Williams was a personal friend of Linderman’s and he transacted 
business for him because the latter had a severe impediment in his 
speech, making it very hard to understand him. That was all 
tlie connection Williams had with this matter that T know of. 

At an interview between Linderman. Williams and Heinze 1 was 
present and they stated to Heinze that they could not get the 
People’s Surety Company to write a bond—that the company would 
not agree to do so. At that interview Williams stated that a 
surety company had suggested making a loan of bonds or 

75 securities and, if we would do this, this surety company 
would write an undertaking—that is, if Heinze would loan 

Linderman securities. T do not think the name of anv suretv com- 
pany was mentioned. Heinze told him that if they could do that, 
that would be satisfactory to him. That is all I recall at this in- 
terview. 

Linderman and Williams finally secured a surety company 
bond—the one in suit, guaranteeing the return of the Government 
bonds. 

T think Heinze had seen counsel since the conversation above re¬ 
ferred to. and I feel sure that counsel came to see me or that I saw 
counsel—that is the firm of Kellogg, Beckwith and Emery—first 
Kellogg, then Emery. I think Emery had charge of the matter 
before that conversation, and I saw him at the Mercantile National 
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Bank. Most of the conversation was 1 >etween Emery and Heinze. 
I cannot recall that I heard it. I personally had no conversation 
with counsel, nor did I hear any, of this transaction before it was 
consummated. I do not recall receiving instructions from Ileinze 
after he had seen counsel until he told me to arrange to buy the 
bonds. He told me to buy $45,000. or see that they were bought, of 
Government Old 4s. That is all he said to me; did not tell me what 
to do with them. 

1 identify check and accompanying memorandum and voucher 
for $43,439.19, dated July 17th. which is the form in which I 
received them from Heinze to buy the bonds. The check bears 
Heinze s signature and is payable to the order of E. D. Levinson, 
who is the broker from whom the bonds were bought. These papers 
read as follows: 

76 “No. 104. New York, July 17, 1907. 


The Mercantile National Bank of the City of New York. 

Pay to the order of E. Ib Levinson Forty-three thousand four 
hundred and thirty-nine and 19/100 Dollars. 

$43,439.19. F. AUG. HEINZE/’ 

Endorsed on back: “Pav to the order of Mechanics National 
Bank. E. D. Levinson/' ‘‘Deceived payment through the New 
York clearing house. The Mechanics National Bank of the City of 
New York. Frank C. Roe. Cashier. July 17, 1907/’ 

The accompanying memorandum is as follows: 

“Edwin D. I^evinson, 34 Pine Street. 

New York City, July 17, 1907. 

Sold to George Baglin. C/A Mercantile National Bank. 4*2,850 
U. S. Reg. & Coup. 4% 1907. 101.%. $43,439.19.” 

1 also identify check dated July 25, 1907, signed by Heinze for 
$32,490.69. with the accompanying memorandum of Levinson. 

That was the way in which the bonds that were bought July 
77 25, 1907, were paid for. The check referred to reads as 

follows: 

“No. 108. New York, July 25, 1907. 

The Mercantile National Bank of the City of New York. 

Pay to the order of E. D. Levinson Thirty-two thousand four 
hundred ninety 69/100 Dollars. 

$32,490.69. ' F. AUG. HEINZE.” 


The accompanying memorandum reads as follows: 
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Edwin I>. Levinson, 34 Pine Street. 

New York. July 24, 1907. 

Sold to Mr. Baglin 32,050 U. S. 4% 07. 101%. $32,490.69.” 

The bonds were delivered to the bank with the invoice and in 
accordance with that I made out the check and got Ileinze to sign 
it. The checks were given to the runner or messenger of Levinson 
by whom they were delivered at Mr. Heinze’s office to myself, so 
that 1 had in these two transactions the whole $75,000 of bonds, less 
$100. The $100 difference was a mistake on my part which 1 did 
not discover liefore the completion of the transaction. So far as my 
instructions from Ueinze are concerned, at the time he gave me a 
check to purchase bonds on the 17th of July Ileinze had had Emery 
go over the different letters and contracts and told me to sign 

78 whatever Emery required. I refer to my contract with Lin- 
derman of July 17th and the receipt of that date. 

So far as Plaintiff’s Exhibit I), dated the 17th of July (being the 
long paper of that date) is concerned I had nothing to do with its 
preparation in the way of giving instructions to counsel, or other¬ 
wise. 1 received it from Mr. Heinze’s counsel. As to the second 
paper of July 17th (the shorter one) I had nothing to do with the 
contents or preparation of that paper. I received it from Mr. Emery 
of counsel 1 had no instruction from Mr. Emerv or his counsel to do 
anything except what is indicated by these papers, up to the time 
the bonds were delivered to Linderman. I had no instructions ex¬ 
cept from Ileinze or his counsel. 

As between me and Linderman, up to the time 1 gave him the 
$42,850 worth of bonds on'July 17th, there was nothing that I re¬ 
call took place. lie was coming in every day or so in the bank. 
1 do not recall any instructions from Ileinze in regard to the $15,000 
loan to Linderman up to the time the money was obtained from the 
Metropolitan Trust Company. Before I delivered the bonds to Lin¬ 
derman on July 17th, I understood him to say he would pay me and 
take up the note. He said he would take it up; he did not say when, 
how or in what way. Nothing further took place between me and 
Linderman with respect to the $15,000 note; that is, up to the time 
of delivering the $42,850 worth of bonds to him, as to what was to 
be done with them. In conversation it was suggested by Williams, 
three or four days or probably a week previous to July 17th, 

79 that they might go and hypothecate the bonds. Otherwise 
I can not say there was anything said as to how Linderman— 

or Williams for him—was to use the bonds or what he was to do 
with them. Up to the time of delivery of the bonds to Linderman 
nothing was said between him and me (or Williams representing 
him) as to any obligation he was under to use the bonds in a par¬ 
ticular way. 

I had no arrangements with anybody, up to the time of the de¬ 
livery of the bonds to Linderman on July 17th, about going to the 
bank or to Mr. Klein, as cashier. After delivery of the bonds to 
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Linderman, \\ illiams suggested that I introduce them to the cashier 
of the bank. 

The bonds were delivered to Linderman in the office of the Presi¬ 
dent in the banking room. I feel positive no arrangements had 
been made up to that time about going to the bank or getting the 

bonds cashed or redeemed or sold. 

1 had no conversation with Klein or lleinze about, the matter l>e- 
fore the bonds were delivered to Linderman. The $32,050 ol Old 
4 s were delivered to Linderman July 23rd. $30,000 ol that related 

to a transaction with the Title Guaranty and Surety Company, of 
Scranton, Pennsylvania. 

1 do not know George T. Parker and did not meet him in con¬ 
nection with the transaction at all. 

When I delivered the $32,050 of bonds to Linderman on July 
25th 1 had received no further instructions in the matter or any¬ 
thing different from what 1 have already told. Nothing further 
had taken place between Linderman and me in regard to the matter. 

Up to the time of delivering the Old 4 bonds to Linderman 1 
,so think 1 had just glanced over the undertaking in suit. I did 
not notice the date-—the 25th of September—in it. That 1 
first- heard of about a week or so ago. 1 do not recall whether it was 
brought to my attention at the first trial. 

The two papers of July 17th were signed and delivered before the 
Government bonds were delivered to me and, my best recollection 
is. before Linderman delivered the Surety Co. undertaking to me. 
The three papers in evidence, dated September 26th were prepared 
by Heinze’s counsel. Mr. Twombley, who is a witness to Linder- 
nian's signature on one of them, is Linderman's attorney with an 
office at that time on Wall street. 1 was not present when these 
papers were prepared and 1 think 1 was not present when Linder¬ 
man signed the one to which his name appears. I had absolutely 
nothing to do with the instructing or directing what should be put 
in these papers. I just simply signed them. I do not recall that 
I read them. 

In none of the conversations l had with Linderman or lleinze or 
anybody else before delivery of the undertaking in suit was the 
name of the Southern Surety company mentioned in my presence. 

At the trial in Philadelphia of my suit against the Title Guaranty 
and Surety Company. T testified, following my testimony that the 
thing I did was simply a form of purchasing government bonds 
with the intention that Linderman should immediately dispose of 
them to get money on them; that I had made no arrangements and 
had come to no understanding with Linderman or Williams 
81 as to what they would do with the bonds after they were 
turned over to them. 

At the former trial of this case, in referring to the clause of the 
receipt of July 17, 1907, about my being willing to receive money 
instead of the bonds, when asked if that was put in at Linderman’s 
request so that he might, have the light to sell the bonds if he 
wanted to, T testified that T presumed it was up to Linderman to do 
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whatever he seen tit to do with the bonds—that the arrangement was 
that I should turn the bonds over to Linderman and that then it was 
up to him as to what lie would do with them. lie could dispose of 
them as he saw fit. This testimony, it is stipulated, was followed by 
that appearing supra, at page 12 of this bill of exceptions. 

At the former trial, in my cross-examination by Mr. Darlington, 

I testified that I thought the subject of selling these bonds was first 
brought up on the day 1 delivered the bonds to Linderman—that up 
to that time I think I had not discussed the subject of selling the 
bonds. 1 also testified then that 1 could not recall when it was be¬ 
fore July 16th that 1 last heard any discussion about the bonds being 
used as collateral. 

Tn mv conversations with Linderman and with Heinze and with 
counsel in the case, I did not hear anything said as to concealing 
from the company that was going to give the undertaking anything 
that was taking place or that it was intended to do so. 

Tn my examination at the Philadelphia trial 1 testi- 
8*2 tied (and I repeated it at the former trial of this ease) as 
follows: 

Q. Prior to that time had you made any arrangements or had you 

come to any understanding with Mr. Linderman or Mr. Williams, 

or either of them, as to what von were to do with these bonds after 

vou turned them over to them? A. “No sir. 

%) 

Q. “Whose suggestion was it that the bonds should be turned 
over to Mr. Klein so that the Mercantile National Bank could attend 
to having them redeemed at the sub-treasury? A. “My recollection 
is that is was either Mr. Williams or Mr. Linderman. 

Q. “Had Mr. Heinze given you any instructions of any kind as 
to what Linderman should do with these bonds after he got them? 
A. “No, sir. 

Q. “Or any understanding prior to the time the actual talk came 
up about them between you as to what he should do with them? 
A. “No, sir. 

Q, “Is the testimony you have given in regard to the first trans¬ 
action true with regard to the transaction of July 25th with refer¬ 
ence to the $32,050 worth of bonds? A. It is.’’ 

83 It was stipulated that, where either counsel read the testi¬ 

mony of the witness at the former trials, it should be taken 
as agreed that the witness so testified, unless attention was called 
to some error. 

On his further re-direct examination counsel for the plaintiff 
asked him whether at the former trial of this case he was not asked 
by his counsel the following question and gave the following answer: 

Q. “Were you ever present at any talk with Williams and Linder¬ 
man where it was suggested by anybody that the company should not 
be advised as to the circumstances with regard to this transaction? 
A. “I was not.” 

Counsel for the defendant objected to the question unless plaintiff’s 
counsel would show that it was connected with something the wit¬ 
ness had been asked in cross-examination, on the ground that state- 
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ments testified to by the witness at the former trial, not explanatory 
of statements brought out on cross examination, could not be proved 
in that way. Replying to this objection counsel for the plaintiff 
said: It is on this same question of concealment—Pails of the ex¬ 
amination were read by Mr. Darlington for the purpose of showing 
that this matter of going through the form of lending bonds was to 
deceive the company. Thereupon the Court, after being shown from 
page 118 of the former record this and the questions which follow, 
and after examining the record, said: 


84 


‘‘The first consideration is whether, in the 


cross-examina¬ 


tion if the witness yesterday, counsel for the defendant asked 
whether , in his prior testimony, he had made statements of which 
any answer here would be explanatory. 1 do not remember that he 
did. Do vou recall that he did? 

Mr. Worthington: It is onlv as I have stated, that he asked 
numerous questions as to what the witness had testified to at the 
previous trial, as tending to show that the witness had admitted that 
the purpose of this transaction was to have the Surety Company 
think it was giving an undertaking to secure the return of bonds, 
when the transaction was such that it was really guaranteeing the 
payment of money. 1 now seek to bring out what you see there, 
for the purpose of showing that it was impossible that any such 
scheme should have existed, if what the witness says on that page is 
true.” 


Thereupon defendant's counsel further objected that he had asked 
nothing about any representations which it had been agreed should 
be made to the defendant, but on the contrary had proved by the 
witness that he had left the matter entirely to Linderman, arid had 
taken no part in it himself further than to agree in advance to get 
through the loan proceeding, and that he had left the matter of 
obtaining the bond entirely to Linderman; that there was no ob¬ 
jection to having any of the proposed questions asked as original, 
independent questions here, or to the counsel’s getting the evidence 
from the witness if he could do so, but that there was ob- 
85 jection to the witness being asked whether he had so testified 


before. 


The Court: J do not remember anything which was elicited in 
the cross-examination, by way of admissions on the other trial, to 
which this testimony on page 118 is explanatory, and therefore the 
objection is sustained. 

To which ruling of the court, and its refusal to allow the witness 
to answer the question, the plaintiff duly excepted. 

Thereupon counsel for the plaintiff in further redirect examina¬ 
tion asked the witness whether, at the former trial of this case, he 
was not asked by his counsel the following question and gave the 
following answer: 

Q. “Did anyone ever suggest, in your presence, what should be 
said to the surety company in securing the undertaking in suit? A. 
“Nothing whatever.” 

To this question counsel for the defendant objected on the same 
grounds and the court sustained the objection and refused to allow 
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the witness to answer the question, to which ruling of the court 
counsel for the plaintiff duly excepted. 

Thereupon counsel for the plaintiff in further redirect examina¬ 
tion asked the witness whether, at the former trial of this case he 
was not asked by his counsel the following question and gave the 
following answer: % 

Q. “Did Mr. Lindemian ever talk with you or Mr. 
8b Williams about the details of his dealings with the surety 
companv or its agents, in the effort to get this bond. A. 
“No sir.” 

To this question counsel for the plaintiff objected on the same 
grounds and the court sustained the objection and refused to allow 
the witness to answer the question, to which ruling of the court 
counsel for the plaintiff duly excepted. 

Thereupon counsel for the plaintiff, in further redirect examina¬ 
tion asked the witness whether, at the former trial of this case, he 


was not asked the following question by his counsel and gave the 
fol 1 owing answer: 

Q. “Did he (Linderman) ever report to you afterwards what he 


had said or done or what he claimed to have said? 


A. “No, sir.” 


To this question counsel for the defendant objected on the same 
ground and the court sustained the objection and refused to allow 
the witness to answer the question, to which ruling of the court 
counsel for the plaintiff duly excepted. 

Thereupon counsel for the plaintiff, in further redirect examina¬ 
tion, asked the witness whether, at the former trial of this case in 


the same connection he was not asked by his counsel the following 
question and gave the following answer: 

87 Q. “Did anybody? A. “No, sir.” 

To this question counsel for the defendant objected on the 
same grounds and the court sustained the objection and refused to 
allow the witness to answer the question, to which ruling of the 
court counsel for the plaintiff duly excepted. 

Thereupon counsel for the plaintiff in further redirect examina¬ 
tion, asked the witness whether, at the former trial of this case he was 
not asked by his counsel the following question and gave the fol¬ 
lowing answer: 

Q. “Did you know anything of his (Linderman’s) dealings with 
the surety company? A. “I did not.” 

To this question counsel for the defendant objected on the same 
grounds and the court sustained the objection and refused to allow 
the witness to answer the question, to which ruling of the court coun¬ 
sel for the plaintiff duly excepted. 

Thereupon counsel for the plaintiff, in further redirect examina¬ 
tion, asked the witness whether, at the former trial of this case he was 
not asked by his counsel the following question and gave the follow¬ 


ing answer: 

Q. “Did you ever suggest to Linderman or Williams that he 
should try to get an undertaking without disclosing the de- 
88 tails of vour understanding and dealings with him? A. “I 
did not.” 



To this question counsel for the defendant objected on the same 
grounds and the court sustained the objection and refused to allow 
the witness to answer the question, to which ruling of the court coun¬ 


sel for the plaintiff duly excepted. 

On his re-cross examination the witness further testified as fol¬ 


lows : 


So far as 1 know Williams had no connection with the Metro¬ 


politan Trust Company $200,000 negotiation. $75,000 was for 
Linderman, if lie put up the undertaking, and Ileinze was to re¬ 
tain $125,000. Linderman and W illiams told me they could not 
get a surety company to guarantee the payment of money within a 
day or two after the $200,000 loan was made on June 26th. I first 
learned what was to he done with the $45,000 of bonds after we had 


gone to Klein. 

The agreements of June 19th and July 17th were papers Emery 
told me to sign, and Ileinze told me to sign whatever counsel passed 
on. Heinze requested Emery to go over these papers, on that oc¬ 


casion. 

I went to the cashier for the purpose of introducing Linderman to 
Klein; I did not go there for the purpose of getting the $15,000 
at that time; T don't think I have so testified. \ knew there was an 
agreement l>etween Linderman and myself that when these bonds 
were delivered to him he was to pay me $15,000; when I went to 
the cashier with him I did not know but what Linderman 
89 might give me his check for $15,000. 1 did not stay with 

the bonds till I got the money. Asked what he meant in 
testifying in this case, that it was his intention to stay with Linder¬ 
man or with these bonds until he got that $15,000, he answered: I 
took it upon myself in Mr. Ileinze’s interest to see that the money 
was collected. 

As to my statement that I did nothing I was not instructed to do, 
evidently T did things I was not instructed to do. I might have done 
things T was not instructed to do. I signed the receipt of July 17th 
at Mr. Emery's request but I did not sign it because Linderman 
wanted something in writing to show he was authorized to sell the 
bonds. 1 do not recall testifying to that, both at this and at the 
former trial. 

When Linderman (-ashed the bonds on Julv 17th. and on Julv 
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25th. I had in my possession the undertaking in suit. I kept it 
several vears. 

On his further re-direct examination the witness said that at the 
former trial lie testified as follows: 

Q. “How did you expect he was going to pay a note if you did not 
know he was going to sell the bonds? A. “If he had been going 
to hypothecate the bonds to raise money on them T should have 
wanted to follow up the bonds until such time as I got my money 
on the note. 


Thereupon the plaintiff rested. The foregoing is the substance 
of all of the evidence in the case. Thereupon the defendant 
90 by its counsel moved the court to direct a verdict in favor 
of the defendant, to the granting of which motion the plain- 
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tiff, by his counsel, then and there objected; hut the court overruled 
said objection and granted the motion, to which ruling of the court 
the plaintiff then and there, by his counsel and l>efore the verdict 
was rendered, duly excepted. 

Each of the foregoing exceptions was taken by the plaintiff at the 
time it appears to have been taken in the foregoing statement of the 
proceedings at the trial and was at the same time, and while the 
jury was still at the bar of the court and before they had retired to 
consider their verdict, entered upon the minutes of the presiding 
justice; and the plaintiff prays the court to sign this, his hill of ex¬ 
ceptions, which is done accordingly, this 19 day of .Tune 1913, now 
for then. 

DAN THEW WRIGHT. Justice. 
Assignment of Errors. 

Filed June *25, 1913. 

>(e j)e 9)e a(c 3fc a|e 

The plaintiff in this action, in connection with his appeal hereto¬ 
fore noted, makes the following assignment of errors which he avers 
occurred upon the trial of said case, to-wit: 

91 1. The court erred in granting the defendant's motion to 
instruct the jury to render a verdict for the defendant. 

2. The court erred in directing the jury to render a verdict for 
the defendant. 

3. The court erred in sustaining the defendant’s objection to 
the question asked the plaintiff by his counsel, on re-direct exami¬ 
nation, if at the former trial of this case, he—the plaintiff—was 
not asked by his counsel the following question to which he gave 
the following answer: 

Q. “Were you ever present at any talk with Williams and 
Linderman where it was suggested by anybody that the company 
should not be advised as to the circumstances with regard to this 
transaction. A. “I was not." 

and in refusing to allow the witness to answer said question. 

4. The court erred in sustaining the defendant’s objection to 
the question asked the plaintiff by his counsel, on re-direct exami¬ 
nation, if at the former trial of this case, he—the plaintiff—was 
not asked by his counsel the following question to which he gave 
the following answer: 

Q. “Did anyone ever suggest, in your presence, what should 
be said to the surety company in securing the undertaking in 
suit. A. “Nothing whatever.” 

and in refusing to allow the witness to answer said question. 

5. The court erred in sustaining the defendant’s objection to 

the question asked the plaintiff by his counsel, on re-direct 

92 examination, if at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following question 

to which he gave the following answer: 
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Q. “Did Mr. Linderman ever talk with you or Mr. Williams 
about the details of his dealings with the surety company or its 
agents in the effort to get this bond? A. “No, sir.” 

and in refusing to allow the witness to answer said question. 

6. The court erred in sustaining the defendant’s objection to 
the question asked the plaintiff by his counsel, on re-direct exami¬ 
nation. if at the former trial of this case, he—the plaintiff—was 
not asked by his counsel the following question to which he gave 
the following answer: 

Q. “Did he (Linderman) ever report to you afterwards what 
he had said or done or what he claimed to have said? A. “No, 


and in refusing to allow the witness to answer said question. 

7. The court erred in sustaining the defendant’s objection to 
the question asked the plaintiff by his counsel, on re-direct exami¬ 
nation, if at the former trial of this case he—the plaintiff—was 
not asked by his counsel the following question to which he gave 
the following answer: 

Q. “Did anybody? A. “No, sir.’’ 


and refusing to allow the witness to answer said question. 

93 8. The court erred in sustaining the defendant’s objection 

to the question asked the plaintiff by his counsel, on re-direct 
examination, if at the former trial of this case he—the plain¬ 
tiff—was not asked bv his counsel the following question to which 
he gave the following answer: 

Q. “Did you know anything of his (Linderman ? s) dealing^ 
with the surety company? A. “I did not.” 


and in refusing to allow the witness to answer said question. 

9. The court erred in sustaining the defendant’s objection to 
the question asked the plaintiff by his counsel, on re-direct exami¬ 
nation, if at the former trial of this case he—the plaintiff—was 
not asked by his counsel the following question to which lie gave 
the following answer: 

Q, “Did you ever suggest to Linderman or Williams that he 
should try to get an undertaking without disclosing the details of 
your understanding and details with him. A. “I did not.” 

and in refusing to allow the witness to answer said question. 

A. S. WORTHINGTON, 

Attfy for Plaintiff. 


94 Directions for Preparation of Record. 

Filed June 25, 1913. 

******* 

The Clerk of the Court will please include the following papers 
as the record for the appeal to the Court of Appeals in the above 
entitled cause: 

1. The declaration with notice to plead. 

2. Affidavit of George Baglin. 
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3. Original pleas, Filed June 1908. 

4. Affidavit of defense. 

5. Replication to the fourth plea. 

6. Demurrer to the defendant’s pleas. 

7. Order overruling demurrer to certain pleas and sustaining 
demurrer to others. 

8. Replication. 

9. Amended pleas filed June 17, 1909, omitting copy of bond. 

10. Affidavit of defense in support of amended pleas. 

11. Joinder of issue on substituted pleas. 

12. Additional plea, filed February 9, 1910. 

13. Verdict for the defendant of May 13, 1913. 

14. Judgment of May 19, 1913, on verdict. 

15. Appeal of May 20, 1913. 

16. Order granting leave to deposit $50 in lieu of appeal bond 
and memorandum showing deposit of $50, both of June 9, 1913. 

17. Memorandum showing bill of exceptions filed June 19, 1913. 

18. Order extending time to file transcript of record to 
95 September 2, 1913. 

19. Bill of exceptions, filed June, 1913. 

This direction for the transcript, 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 


Service of a copy of the foregoing directions to clerk acknowledged 
this 25th day of June 1913. 


J. J. DARLINGTON, 


Atfy for Defendant. 


Defendant’s Designation of Record. 

Filed June 28, 1913. 

******* 

To the pleadings designated by the plaintiff as the Record for 
the appeal to the Court of Appeals in the above entitled cause, the 
Clerk of the Court will please add the following: 

1. The amended plea, filed May 7, 1913, and the stipulation of 
counsel endorsed thereon. 

This direction for the above addition to the transcript. 

J. J. DARLINGTON, 
Attorney for Defendant 

Service accepted this 26th day of June, 1913. 

A. S. WORTHINGTON, 

Atty. for Plaintiff. 
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96 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 95, both inclusive, to he a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 50002 at Law, 
wherein George Baglin is Plaintiff and Southern Surety Company, 
a Corporation is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of August, 1913. 

’[ Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk, 
By A. W. LEVENSALER, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2591. George Baglin, appellant, vs. Southern Surety Co., Ac. 
Court of Appeals, District of Columbia. Filed Aug. 29, 1913. 
Henry W. I lodges. Clerk. 
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GEORGE BAGLIN, Appellant, 

/ *. 

SOUTHERN SURETY COMPANY, a Corporation. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

On the 17th of July, 1907, at the city of New York, State 
of New York, the Southern Surety Company (hereinbelow 
referred to as the defendant) caused to be delivered to the 
appellant, George Baglin (hereinafter referred to as the 
plaintiff), a bond dated the 10th day of July, 1907, by 
which it acknowledged itself to be indebted to the plaintiff 
in the sum of $45,000. This instrument contained a recital 
that Baglin had loaned or was about to loan to Linderman 
United States Government bonds known as “Old 4’s” of the 
par value of $45,000, and that Linderman promised to return 
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the same to Baglin on or before September 25, 1907. The 
condition of the bond (which is printed in full on page 22 
of the record) was that if Lindennan should return the 
Old 4’s to Baglin on or before the 25th day of September, 
1907, the obligation should be void; otherwise to remain in 
force. 

On the 3d day of Dec-ember, 1907, Baglin brought this 
suit upon the bond in question. The declaration contained 
two counts, the first claiming upon the bond without men¬ 
tioning the condition, the second setting forth the condition 
and averring a breach thereof. As the issues were finally 
framed by the pleadings the difference between the two 
counts becomes immaterial. 

Beginning on the 15th day of January, 1908, and until 
and including the 7th day of May, 1913, the defendant 
from time to time filed a variety of pleas. To several of 
the original pleas a demurrer was sustained. In so far as 
any of these pleas are pertinent to the present aspect of this 
case, they will be particularly referred to in that part of this 
brief wdiich deals with the questions of law which are now 
to be determined by this court. 

The case was first brought to trial before Chief Justice 
Clabaugh and a jury in February, 1910. That trial resulted 
in a judgment for the plaintiff for the amount claimed, with 
interest, upon a verdict by direction of the court. The de¬ 
fendant then brought the case to this court on a bill of ex¬ 
ceptions, and here the judgment was reversed, the opinion 
of the court being delivered by Mr. Justice Van Orsdel (37 
App. D. C., 16). 

The trial court had held that in an action at law on a 
sealed instrument the defendant could not set up the prim 
cipal defense which w T as relied upon by it at the trial. This 
court held that that ruling was erroneous, and that the issues 
involved in the defense in question should have been sub¬ 
mitted to the jury. It therefore remanded the case with in¬ 
structions to grant a new trial. 

Thereupon the case came on to be tried again before Mr. 
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Justice Wright and a jury. In the second trial, as at the 
first, it appeared that after the defendant had delivered the 
Government bonds in controversy to Linderman they were 
turned over by the latter to the cashier of the Mercantile 
National Bank in New York, who, at Linderman’s request, 
sent them to the subtreasury in New York city and had 
them redeemed, and paid over their proceeds to him except 
the sum of about $12,850, which, by Linderman’s direction, 
was paid by the cashier to Baglin in part satisfaction of a 
one-day promissory note for $15,000 made by Linderman, 
which Baglin held. 

At the second trial, Baglin having testified in his own 
behalf that he had loaned to Linderman $44,900 in Govern¬ 
ment Old 4’s, and that they had never been returned to him, 
was cross-examined at great length by counsel for the de¬ 
fendant. There was then some further redirect examina¬ 
tion and some additional cross-examination. At that trial, 
as at the first, it appeared that Baglin in this transaction 
acted for F. Augustus Heinze, who was and is in every prac¬ 
tical sense the real party in interest. 

At the close of the plaintiff’s testimony, his counsel hav¬ 
ing announced that the plaintiff rested, counsel for the de¬ 
fendant asked the court upon several grounds to instruct the 
jury to render a verdict for the defendant. The court 
granted the motion mainly upon the ground that the plain¬ 
tiff’s own testimony showed, as the court held, that he had 
taken part in the transaction which resulted in the bonds 
being redeemed; that their redemption by the Government 
rendered it impossible for Linderman to return them; and 
that in consequence the surety was discharged from liability 
on its obligation. 

It appeared by Baglin’s testimony that according to cer¬ 
tain written agreements between him and Lindennan (23, 
25, 27) the Old 4’s were to be returned, not on the 25th of 
September, as stated in the bond in suit, but on the 26th of 
that month. Mr. Justice Wright intimated, as an additional 
reason for sustaining the motion to take the case from the 
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jury, that the difference of one day was a material one, and 
that even if it was the result of a mutual mistake between 
the parties, the remedy was by a suit in equity to reform the 
contract. 

The opinion of the learned trial judge was stenogruphic- 
allv reported, and a copy of it is appended to this brief. 

The learned counsel for the defendant, in presenting their 
motion to instruct the jury to find a verdict for the defend¬ 
ant, gave eight reasons for the motion. But it is conceived 
that these eight reasons are reducible to three—upon two 
of which the trial judge, as above stated, expressed an opin¬ 
ion in their favor. The other ground was that it appeared 
from Baglin’s testimony (as counsel claimed) that both 
Baglin and Linderman had been advised that no surety 
company would give a bond guaranteeing the repayment of 
money, and that they “conspired” to go through the form of 
a loan of Old 4 ? s with the understanding between themselves 
that the bonds should be simultaneouslv converted into 
money, and that this was done merely for the purpose of 
making a technical case against the defendant ; that as be¬ 
tween themselves it was to be treated as a loan of money. If 
this court shall agree with us that the reasons given by the 
court below for taking the case from the jury were insuffi¬ 
cient, it will be necessary to consider the third question as it 
would again come up at another trial. 

This court, as shown below, has already disposed of it by 
holding that the evidence in relation to it should be sub¬ 
mitted to a jury; but as opposing counsel insisted below, and 
no doubt will insist here, that it should not be submitted to 
a jury, we shall discuss the question as though it were still 
an open one. 

One other question of law is involved in this appeal. It 
grows out of the refusal of the trial judge to permit Baglin 
to answer several questions, all relating to the same matter, 
put to him by his counsel as to his testimony at the first 
trial of this case (42, 43). The situation which we claim 
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made these rulings erroneous will be explained in the argu¬ 
mentative part of our brief. 

In the record and in this brief will be found references 
to two trials before District Judge McPherson, in the Federal 
court in Philadelphia, and to the conclusions reached 
therein by that court and bv the Circuit Court of Appeals 
for the Third Judicial Circuit. At both of the trials in 
question Baglin was a witness, and in both of them a differ¬ 
ent conclusion was reached both by the trial court and bv 
the Circuit Court of Appeals from that reached by Mr. Jus¬ 
tice Wright in this case. Plaintiff had judgment in each 
case, and those judgments were unanimously affirmed on 
appeal. 

One of the cases referred to was a suit brought by Baglin 
against the Title Guaranty and Surety Company, of Scran¬ 
ton, Pa., which is reported as to the trial and Judge Mc¬ 
Pherson’s rulings in 166 Fed., 356, and as to the opinion of 
the Circuit Court of Appeals in 178 Fed., 682. The other 
case was a suit brought by one Klein (who also acted in the 
matter solely as IJeinze’s agent) against the same company, 
and is reported in 166 Fed., 365, and 178 Fed., 689. 

The Baglin suit in Philadelphia and the present case both 
grew out of the following transaction: 

In June, 1907, Baglin and one Linderman obtained upon 
their joint note to the Metropolitan Trust Company, of New 
York, due September 26, 1907, a loan of $200,000. As all 
of the collateral security for this note, consisting of 6,700 
shares of certain copper stock was supplied by Baglin, he 
received the entire $200,000 from the trust company in the 
first instance. By a written contract (25) he agreed that 
he would loan to Linderman, out of that amount, the sum of 
$75,000, to be repaid by the latter with interest on the same 
day that the trust company note fell due—September 26, 
1907. It was a condition of their contract, however, that 
Linderman must furnish to Baglin a bond of the People’s 
Surety Company guaranteeing the repayment of the $75,000. 
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But $15,000 of the $75,000 was loaned to Linuerman in ad¬ 
vance of the giving of the bond, Baglin taking from Linder- 
man his one-day note for the $15,000 advanced. When the 
bond should be given and the balance of the money loaned 
the $15,000 note was to be cancelled. 

Linderman having reported that he could not get a l>ond 
to secure the payment of a cash loan, and that a surety com¬ 
pany had suggested making the transaction a loan of secur¬ 
ities (37), the parties on the 17th of July following signed 
a contract of that date (23) by which it was agreed that in¬ 
stead of lending $75,000 in cash to Linderman, Baglin 
should invest that sum in United States Government Old 4’s, 
redeemable on and after July 1, 1907, and that upon the 
repayment by Linderman of the $15,000 previously ad¬ 
vanced to him, Baglin should lend to Linderman the bonds 
so purchased. Linderman was to give to Baglin the bond of 
some surety company or companies conditioned for the re¬ 
turn of the Old 4’s on September 26th. 

In carrying out this agreement the undertaking in suit 
was obtained bv Linderman from the defendant to secure 
the return of $45,000 of the Old 4’s. In some unexplained 

wav this instrument recited that the Old 4’s were to be re- 

* 

turned on the 25th of September instead of the 26th. 

The return of the remaining $30,000 of the $75,000 of 
Old 4’s loaned a few days later was secured by a similar un¬ 
dertaking which Linderman obtained from the Title Guar¬ 
anty and Surety Company of Scranton. The Baglin suit 
in the Federal Court in Philadelphia above referred to was 
•in action brought to recover on that bond. 

The Klein suit in Philadelphia grew out of a similar 
transaction, to which Baglin was not a party, and which 
was in nowise connected with the $200,000 loan from 
the trust company. In both the Philadelphia cases, as 
here, the principal defense was that an obligation given to 
secure the return of overdue Government bonds would be 
discharged by the redemption of those bonds by the borrower 
with the consent of the obligee, on the theory that perform- 
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ance of the principal contract had been rendered impossible 
by the parties to it, because the borrower’s obligation could 
not be fulfilled by the return of similar bonds or of their 
value, but only by the return of the identical bonds loaned. 

So far, therefore, as concerns the claim that there was any 
change in the legal aspect of the transaction because of the 
redemption of the bonds, we shall argue that, although the 
Philadelphia decisions are not binding here, they state the 
correct rule of law for the case. 

And so far as the redemption of the bonds is claimed to 
have been a fraud on this defendant, we shall refer to the 
holding of this court on the former appeal that the issues 
raised by the defendant’s allegations of fraud and conspiracy 
were for the determination of the jury. 

For the reasons above set forth we shall claim that the trial 
judge erred in directing a verdict against the plaintiff. 


Assignment of Errors. 

1. The court erred in granting the defendant’s motion to 
instruct the jury to render a verdict for the defendant. 

2. The court erred in directing the jury to render a ver¬ 
dict for the defendant. 

3. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff— was not asked by his counsel the following ques¬ 
tion, to which he gave the following answer: 

Q. “Were you ever present at any talk with Wil¬ 
liams and Linderman where it was suggested to any¬ 
body that the company should not be advised as to 
the circumstances with regard to this transaction.” 
A. “I was not.” 
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4. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following ques¬ 
tion, to which he gave the following answer: 

Q. “Did any one ever suggest in your presence 
what should be said to the surety company in secur¬ 
ing the undertaking in suit.” A. “Nothing what¬ 
ever.” 

And in refusing to allow the witness to answer said question. 

5. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following ques¬ 
tion. to which he gave the following answer: 

Q. “Did Mr. Linderman ever talk with you or Mr. 
Williams about the details of his dealings with the 
surety company or its agents in the effort to get this 
bond?” A. “No, sir.” 

And in refusing to allow the witness to answer said question. 

6. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following quesr 
tion, to which he gave the following answer: 

Q. “Did he (Linderman) ever report to you after¬ 
wards what he had said or done or what he claimed to 
have said?” A. “No, sir.” 

And in refusing to allow the witness to answer said question. 

7. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
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plaintiff—was not asked by his counsel the following ques¬ 
tion, to which he gave the following answer: 

Q. “Did anybody ?” A. “No, sir.” 

And in refusing to allow the witness to answer said question. 

8. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following ques¬ 
tion, to which he gave the following answer: 

Q. “Did you know anything of his (Linderman’s) 
dealings with the surety company?” A. “I did not.” 

And in refusing to allow the witness to answer said question. 

9. The court erred in sustaining the defendant’s objection 
to the question asked the plaintiff by his counsel, on redirect 
examination, if, at the former trial of this case, he—the 
plaintiff—was not asked by his counsel the following ques¬ 
tion, to which he gave the following answer: 

Q,. “Did you ever suggest to Linderman or Wil¬ 
liams that he should try to get an undertaking with¬ 
out disclosing the details of your understanding and 
details with him?” A. “I did not.” 

And in refusing to allow the witness to answer said question 
(Record, 42-44). 


2p 
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ARGUMENT. 

L 


As TO THE ALLEGED CONSENT OF BAGLIN TO THE REDEMP¬ 
TION OF THE BONDS AND THE LEGAL EFFECT OF SUCH CON¬ 
SENT IF IT WAS GIVEN. 


1. It is not the law that even if Baglin had expressly con¬ 
sented to the redemption of the Old 4’s the transaction as 
between Baglin and Linderman lost its character as a loan. 

Mr. Justice Wright’s disposition of the matter proceeded 
upon the assumption that the following propositions would 
apply to this case: 

a. That it is an essential element of a contract of loan 
that title should remain in the lender. 

b. That if the lender agrees that title shall pass to the 
borrower, or to any one beyond the borrower, the contract, 
whether thus becoming one of sale or not, has, at all events, 
lost its identity as a loan agreement and is no longer en- 
forcible as such. 

As applied to many kinds of personal property this is un¬ 
questionably the law. Counsel for the defendant, if he 
chooses, will have no trouble in citing an array of authorities 
whose application to a loan of a horse or a watch or an article 
of clothing, or of many other things that might be enumer¬ 
ated, would have to be conceded. 

But there are several classes of cases relating to per¬ 
sonal property to which these rules do not apply, the rea¬ 
sons for the exception being at least analogous, although not 
always identical. 

An ordinary loan is, of course, a species of bailment. The 
kind of bailment which we are about to discuss is somewhat 
like that which was known in the civil law as “mutuum,” 
although not in all respects even identical with that. 
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The subject-matter of a loan strictly in the nature of a 
mutuum consists of articles of such a nature that they are 
consumed by use, the common instance being the loan of 
articles of food. In that case the title to the articles passes 
to the borrower and he is not required to return the identical 
things borrowed, but may return others of like description 
and quantity. 

Another class of bailment where the return of the identical 
property bailed is not required arises in connection with the 
duties of a warehouseman receiving articles such as were 
known in the civil law as “fungible” goods—that is, goods 
where any one given quantity thereof is substantially iden¬ 
tical with any other like given quantity—the common in¬ 
stances being grain, oil, etc., etc. It was the duty of the 
warehouseman at all times to have on hand readv for de- 
livery a quantity of goods equal to that deposited with him 
bv a bailor and of like quality, but if he did so it was not a 
conversion on his part for him to part with the identical 
goods stored with him by any one customer. 

A third species of property, quite different in kind from 
either of the above and yet having something in common 
with each of them in this connection, is money or securities. 
Like the first of the above classes, when such things are 
loaned, they can only be used effectively if title to them can 
be given actually or potentially by the borrower, and they 
are liable to be consumed by use. They partake also of the 
characteristics of the second class in that any given quantity 
thereof is identical with any other given quantity. 

Moreover, there is that, in addition, in their essential na¬ 
ture which supplies an especial reason why they must be 
considered as in the class of fungible things, and that is not 
only that any bank note or bond or share of capital stock is 

identical with any other of the same issue, but that they 
are all merely in the nature of tokens. They are not in 
themselves property and they have not of themselves any 
intrinsic value. And this would give an additional absurdity 
to the claim that, when loaned, they must be returned in 
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specie. There is, arguably, a possible theoretical difference 
between two different bushels of wheat or sacks of corn or 
barrels of oil, even of the same kind or grade, or taken from 
a common lot. But there is no such distinction be¬ 
tween two obligations of the same national bank to pay 
ten dollars in gold to the bearer on demand, or two 
identical obligations of the National Government to pay to 
bearer one thousand dollars on demand, or between two 
different certificates of stock each representing the same per¬ 
centage of interest in the assets of the same corporation. 
Other instances of mere tokens, or of representations of 
choses in action, could be adduced—two identical railroad 
tickets, for instance. 

We claim that the thing to which Baglin's loan to Linder- 
man most nearly approximates is an actual loan of money. 
A treasury note or gold or silver certificate is merely a prom¬ 
ise of the United States Government to pay specie to the 
bearer on demand. Indeed, if we recall the nature of our 
treasury notes, so fully expounded in the legal-tender cases, 
their absolute identity with such a demand obligation as a 
past-due bond is begond argument. A treasury note, as its 
name imports, is in essence a promise to repay borrowed 
money precisely as a Government bond is. 

‘‘The power ‘to borrow money on the credit of the 
United States’ is the power to raise money for the 
public use on a pledge of the public credit, and may 
l>e exercised to meet either present or anticipated ex¬ 
penses and liabilities of the Government. It includes 
the power to issue, in return for the money borrowed, 
the obligations of the United States in any appro¬ 
priate form, of stock, bonds, bills or notes. * * * 

Congress has authority to issue these obligations in 
a form adapted to circulation from hand to hand 
in the ordinary transactions of commerce and busi¬ 
ness. 

Juilliard vs. Greenman, 110 U. S., 421, at 445. 
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It is manifest that these past-due bonds for which the 
Government in July, 1907, was paying or ready to pay 
specie to the bearer if demanded, in accordance with the 
promise expressed on the face of them, are simply indis¬ 
tinguishable for any practical purpose from any other cur¬ 
rent obligation of the United States. 

But even considering these bonds as in the general class 
of securities, including corporate stocks, the result is the 
same. 

The question has not often been before the courts, but 
there are sufficient cases to show that the rule is well estab¬ 
lished. 

In Fosdick vs. Green (27 Ohio St., 484) Fosdick borrowed 
shares of stock of a railroad company to be returned on de¬ 
mand. The court held that, although the transaction was 
denominated a borrowing in writing, that did not prevent 
Fosdick from acquiring a good title and that the latter’s 
obligation was to return railroad stock in like quantity and 
quality, and while the loan was not strictly a mutuum it 
assimilated more nearly in principle to that doctrine than to 
any other. 

In Barclay vs. Culver (30 Hun. (N. Y), p. 1) defendant 
acknowledged in writing having rcecived one hundred shares 
of railroad stock from plaintiff a« a loan to be returned on 
or before a day named, or, at the option of the borrower, to 
be paid for at a price specified. The trial court charged that 
while in terms the borrower might either return the stock or 
pay the price specified, he could not satisfy the contract by 
returning another certificate for one hundred shares of the 
same kiyd of stock. It was held on appeal that such a charge 
was erroneous; that as the certificate was endorsed so as to 
be transferable by delivery merely it was obvious that— 

“the loan was one for use and was undoubtedly so 
designed, otherwise it was an idle transaction. 
* * * The court is at liberty to take notice of 

the usage of business in such matters and to know 
that upon such loans the intention of the parties is 
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fully answered by surrender of one hundred shares 
of the stock of the corporation. * * * Each 

share is, of course, the equal of every other share,” 
etc. 

In an early case in New York Chancellor Walworth stated 
the following: 

“There is no doubt that, upon an ordinary loan of 
one hundred shares of stock of a particular corpora¬ 
tion, or of other stock of like nature, where one share 
of the stock is as good as another, it would only be 

necessary to return the same amount of stock in kind. 
«/ 

The loan in such a case is in substance a sale, to be 
repaid in kind and quantity,and the title to the fungi- 
bles loaned is immediately transferred to the bor¬ 
rower, whereas upon the loan of specific articles to be 
returned in specie the title remains in the lender.” 

The transaction in that case was held to have been a 
pledge and not a loan, so that the rule as stated did not apply. 
But the important point is that in holding it to be the one 
and not the other, and in discussing the subject as in the 
passage above quoted, the transaction is referred to uniformly 
as a loan, and it is not suggested that it may not be properly 
and popularly so called even though as a matter of legal 
analysis such a loan is said to be in substance a sale. 

Dykers vs. Allen, 7 Hill (N. Y.), 497. 


The similarity which the courts find between securities 

%j 

and money in this respect is emphasized when we find them 
applying to stock a phrase so frequently heard as applied 
to money. 

“One share of stock is not different in kind or 
value from any other share of the same issue and 
company. * * * The stock has no ear-mark 

which distinguishes one share from another, so as to 
give it any additional value or importance.” 

Caswell vs. Putnam, 120 N. Y., 153, at 157. 
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The distinction between mere tokens like securities on the 
one hand, and bailable articles of the ordinary kind on the 
other, is illustrated by the numerous stock brokerage cases 
holding that a broker is guilty of no conversion or other 
breach of duty in disposing of his customer’s stock so long 
as he has ready for return to the customer on demand a cer¬ 
tificate for a like number of shares of the same stock. 

Of course, the legal duties of a broker, either considered as 
a mere depositary or as pledgee of securities, are not the 
same as those of a borrower of the same things. As a mere 
depositary he is guilty of conversion if he makes any use of 
the stock, while even if held by him as security for advances 
he has only a limited right of rehypothecation up to the 
amount of his claim. If he borrows more on the stock than 
that amount he converts it. Linderman, on the other hand, 
like any borrower of securities, was free to hypothecate these 
bonds for any amount he could raise upon them. The de¬ 
fendant not only concedes this, but insists that this was what 
he ought to have done with them. 

Our point now is that although the stock brokerage cases 
are not in point in other respects, they are directly in point 
on the proposition that securities are so little like other kinds 
of property, and are so lacking in “ear-marks,” that even a 
broker who holds as pledgee, with far less rights than those 
of an ordinary borrower, may pledge his customer’s stocks 
or bonds for any amount, or actually sell them, so long as 
he has other unencumbered securities of the same issue to put 
in their place. The bearing of the cases is their uniform 
acceptance of the principle that the duty to return securities, 
however it arises, is fully performed by the return of others 
of like denomination and par value. 

This is a complete answer to the gratuitous suggestion of 
the defendant on the first appeal, that Linderman w T ould 
have been an embezzler if he had permitted the title to 
these identical bonds to pass to another. 

The custom of stock brokers in reference to “short” sales 


affords further illustration of the distinction between securi¬ 
ties and other forms of personal property. 

When broker A. sells stock ‘‘short” he goes to B., another 
broker, who has a supply of that particular kind of stock, 
and borrows the necessary amount from the latter. With 
the stock thus borrowed he makes delivery to the purchaser. 
When his customer concludes to close out this “short” trans¬ 
action he orders A. to buy in the market a like amount of 
the stock theretofore sold. The broker does so, and then 
returns the stock thus obtained to the broker from whom he 
originally borrowed in order to make delivery. 

26 Am. A Eng. Ency. of Law, 2d ed., p. 1060. 

The transaction by which the original broker borrowed the 
stock with which to make delivery is in fact and in law a 
loan. Proof that it is not a sale, if any could be required, 
appears from the fact that B. has no option of requiring A. 
to pay him the value of the stock as of the date of the original 
lending, but must accept a return of other certificates of the 
same kind, although the value of such stock may have 
greatly diminished meanwhile. 

Such cases, as well as those cited, show plainly that the 
learned court below was in error in believing that the touch¬ 
stone for determining the legal nature of the transaction 
was the question of the passing of title. 

But so far as this discussion relates to stock certificates, it 
is foreclosed for this jurisdiction by two decisions of the Su¬ 
preme Court of the United States: 

Richardson vs. Shaw, 209 U. S., 365. 

Gorman vs. Littlefield, 229 U. S., 19. 

In the latter case the customer of a bankrupt broker 
claimed as against the trustee in bankruptcy certificates for 
certain shares of stock in a corporation. It was claimed on 
behalf of the trustee that the particular shares which had 
belonged to the customer had been disposed of by the bank¬ 
rupt. 
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The court said: 

“Upon these facts the question is, Are these shares 
of stock a part of the general estate for the benefit of 
creditors or should they be turned over to the claim¬ 
ants? 

“In Richardson vs. Shaw, 209 U. S., 365, the 
nature of this property was the subject of discussion 
and decision in this court. In that case a broker, 
who had been adjudicated a bankrupt, shortly before 
the bankruptcy and after the insolvency turned over 
upon demand to a customer shares of stock similar 
to those which had been held for the customer and 
for an equal number of shares. It was contended 
that under the circumstances this delivery of certifi¬ 
cates amounted to a preference under the Bankruptcy 
Act. This court therefore had to consider the legal 
relation of customer and broker, in buying and hold¬ 
ing shares of stock, and it was held that the certifi¬ 
cates of stock were not the property itself, but merely 
the evidence of it, and that a certificate for the same 
number of shares represented precisely the same kind 
and value of property as any other certificate for a 
like number of shares in the same corporation; that 
the return of a different certificate or the substitution 
of one certificate for another made no material change 
in the property right of the customer; that such 
shares were unlike distinct articles of personal prop¬ 
erty, differing in kind or value, as a horse, wagon 
or harness, and that stock has no ear-murk which 
distinguishes one share from another, but is like 
grain of a uniform quality in an elevator, one bushel 
being of the same kind and value as another. It was 
therefore concluded that the turning over of the cer¬ 
tificate for the shares of stock belonging to the cus¬ 
tomer and held by the broker for him did not amount 
to a preferential transfer of the bankrupt’s property.” 

In the subsequent case of Sexton vs. Kessler, 225 U. S., 
90, this court, speaking of the relation of customer and 
broker, said (p. 97): 

“When a broker agrees to carry stock for a cus¬ 
tomer he may buy stocks to fill several orders in a 
lump; he may increase his single purchase by stock 

. • 3 P 
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of the same kind that he wants for himself; he may 

pledge the whole block thus purchased for what sum 

lie likes, or deliver it all in satisfaction of later orders, 

and he may satisfy the earlier customer with any 

stock that he has on hand or that he bays when the 

time for delivery comes. Yet as he is bound to keep 

stock enough to satisfy his contracts, as the New York 

firm in this case was bound to substitute other security 

if it withdrew any, the customer is held to have such 

an interest that a deliverv to him bv an insolvent 

«/ • 

broker is not a preference. Richardson vs. Shaw, 
209 U. S., 365; Markham vs. Jaudon, 41 N. Y., 
235. So a depositor in a grain elevator may have 
property in grain in a certain elevator although the 
keeper is at liberty to mix his own or other grain with 
the deposit and empty and refill the receptacle twenty 
times before making good his receipt to the depositor 
concerned.” 

The defendant’s undertaking recited the making of a loan 
agreement and guaranteed that Linderman would perform 
the same on his part. 

On the face of the undertaking it appeared that the sub¬ 
ject-matter of that loan was a certain amount of United 
States Government bonds known as Old 4’s, redeemable 
after July 1, 1907. 

Our claim is that, saving in very exceptional circum¬ 
stances, a loan of property of this character passes title 
thereto to the borrower. 

The claim of the defendant is that on such a loan title 
to the bonds did not pass out of Baglin, and that Linder- 
man’s dutv was to return the identical bonds delivered to 
him. We have already shown that the term “loan,” as ap¬ 
plied to money and securities, is such that title does pass to 
the things loaned and the borrower need not return those 
identical things, but may return others of the same char¬ 
acter. 

The claim of the defendant, therefore, amounts to an as¬ 
sertion that when it issued its undertaking, reciting the ex¬ 
istence of this loan agreement, the proper meaning to be 
attached thereto was an exceptional one, and not the ordi¬ 
nary one. 
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Our point would be just as sound if the term loan, as used 
in the undertaking, were equally susceptible of either mean¬ 
ing. 

Because under familiar rules of construction it is the duty 
of the party who prepares an instrument to see that it is free 
from ambiguity. If the surety company wished Baglin to 
understand that it understood his transaction with Linder- 
man to be such that Linderman could not dispose of these 
bonds in the ways permitted to an ordinary borrower of 
securities, then it was the duty of the company to make that 
plainly appear upon its undertaking. 

And if it did not do so, and if its obligation was suscept¬ 
ible of two meanings, then it must be construed most strongly 
against the party who prepared the instrument. 

This is the familiar doctrine of contra prefcrcntum , and 
this doctrine that contracts will be construed most strongly 
against the party preparing them applies to contracts of 
suretyship. 

Lawrence vs. McCalmont, 2 How. (U. S.), 425, 450. 

Jackson vs. Swart, 182 N. Y., 373, 377. 

Smith vs. Molleson, 148 N. Y., 241. 

And the above rule, which has been so frequently applied 
to insurance companies, is likewise applicable to surety com¬ 
panies. 

The doctrine that the contracts of a surety company pre¬ 
pared by itself are, in the case of ambiguity, to be construed 
most strongly against the surety company is one applicable 
to contracts generally. Undoubtedly it has added force 
where the contract is prepared by a company whose business 
it is to do so for hire and which employs experienced persons 
for that purpose. 

American Surety Co. vs. Pauly, 170 U. S., 144. 

Tebbets vs. The Guaranty Co., 73 Fed., 98, and cases 
cited. 

Supreme Council vs. Casualty Co., 63 Fed., 48. 

Minnesota Co. vs. Drexel, 70 Fed., 194. 

Town vs. Surety Co., 72 Misc. (N. Y.), at 501. 


We respectfully submit, in the light of the above, as not 
being open to question, that where a loan is made of any 
securities, and a fortiori of Government bonds past due, it 
will still be a loan, although title to the bonds passes to the 
borrower. 

The agreement between the parties and the undertaking 
of the surety company all made use of the word “loan” in 
this sense. It is the common method of designating just 
such a transaction. 

Webster, in defining “lend,” first gives as its meaning: 

“to allow the custody and use of, on condition of the 
return of the same; to grant the temporary use of:” 

and then gives the following: 

“To allow the possession and use of on condition 
of the return of an equivalent in kind .” 

Webster’s International Dictionary (Merriam 
edition, 1899). 

The best other American authority also defines “lend” as 
follows: 

“1. To give the temporary use of without com pen- 
sation, and with the condition, express or implied, 
that the thing itself or its equivalent in kind is to be 
returned. 2. To grant for temporary use, on condi¬ 
tion of receiving a compensation at certain periods 
for the use of the thing, and ultimately the thing 
itself or its value” 

Funk & Wagnall’s Standard Dictionary. 

Such being the popular meaning of the term “loan,” and 
such also being its legal meaning as applied to money, stocks, 
bonds, etc., the surety company was bound to bear it in mind 
in preparing the bond—particularly as it knew that the 
bonds to be loaned were already past due. 

In almost every instance the purpose of a loan of securi¬ 
ties of any kind is to permit the borrower to use the same to 
raise money thereon. He may elect to do so by actual sale. 











Even if he merely hypothecates them, the result may he their 
eventual stile. And in each case title passes to the borrower. 

Of course, none of this would be true of the loan of per¬ 
sonal property of a different character, as, for example, a 
horse. The borrower would not get title, neither could he 
give title, either to a purchaser from him or from his pledgee. 
At every stage the true owner could step in and assert his 
absolute ownership of the property against the whole world. 

This distinction is one with notice of which the defendant 

was charged. It has no right now to appear to be surprised 

by Baglin’s alleged acquiescence in Linderman’s having 

these bonds redeemed by the Government through the in- 

strumentalitv of the Mercantile National Bank. It was 
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bound to assume that Linderman would use them in any 
usual way open to him to raise money. 

Furthermore, since its own undertaking shows on its face 
that the subject-matter of the loan was to be past-due Gov¬ 
ernment bonds, it was bound to know that the most effective 
way of using them would be by redemption. They had 
ceased to draw interest themselves, and had Linderman bor¬ 
rowed upon them, the interest which would have been 
charged him upon his loan would not have been to any 
extent offset by the accrual of interest upon the bonds them¬ 
selves. The borrowing of these bonds, which any holder 
could have converted into money, is a transaction whose 
natural purpose and result are so obvious as to have put the 
defendant on inquiry, and it is therefore chargeable with 
the knowledge that such inquiry would have resulted in its 
acquiring. 

In Baglin’s Philadelphia suit the same argument was 
made, that the real nature of the transaction was something 
other than a loan of bonds, and that in consequence the 
surety was discharged, and the same facts were before that 
court on this point. 

There are two things on which defendant now relies in 
this connection. The first is the statement in the receipt, 



•signed by the parties on July 17, that it is Baglin’s “desire 
and intention” to accept the face value of the bonds in cash, 
with interest, in lieu of the return of the bonds themselves. 

The second is Baglin’s conduct in the cashier’s office in 
permitting the bonds to he sent through the bank to the sub¬ 
treasury for redemption without objection. 

Both of those facts were brought out in the Philadelphia 
trial. 

Upon the former appeal to this court the defendant’s 
counsel undertook to distinguish this case from Baglin’s 
suit in Philadelphia, on the ground that the claim of the 
Scranton company was that it would have declined to give 
a bond for the return of money localise it thought it 
had not the legal power to do so, whereas the claim of this 
defendant upon the first trial was that it would have de¬ 
clined to give such a bond for the payment of money be¬ 
cause the risk was greater (Deft’s Brief, 1st App., p. 46). 

This is an admission that in both cases the respective 
defendants relied upon the claim that the parties had 
changed the transaction from a loan of bonds to a loan of 
money. 

The suggested distinction between the two cases might 
become of interest if Judge McPherson had either found or 
even assumed for purposes of argument that there had been 
such a change and had then passed on to discuss the sup¬ 
posed lack of corporate power of the defendant before him 
to guarantee the performance of the changed transaction. 
But he did precisely the opposite. He did no more than make 
passing mention of that question. And for the same reason 
he would have found no occasion to examine the question of 
the materiality of such a supposed change had it been 
argued before him. For all discussion as to the effects of a 
supposed change must, of course, rest upon the existence of 
the change itself, and the opinion of Judge McPherson 
makes it plain that it was his view as a matter of law there 
never was a cash loan, but that the exact legal nature of 


the transaction guaranteed by the defendant remained un¬ 
changed and was at all times a loan of Government bonds 
and nothing else. 

And this, of course, is the very question now before us. 

Without referring to the record of the Philadelphia case, 
it may be noted that there is enough in the transcript now 
before this court to show that Baglin testified before Judge 
McPherson substantially as he did here about being present 
when arrangements were made to cash or redeem the bonds 
and offering no objection (63). 

As to the paper referring to Baglin’s “desire and inten¬ 
tion’ ’ to accept cash it is printed in full in the opinion of 
Judge McPherson, who said: 

“But 1 need not dwell upon this objection to the 
detente ot illegality now under consideration, since 
the bond in suit guarantees, not the repayment of 
money, but the return of certain securities, and the 
legality of such an undertaking is not questioned. It 
is undoubtedly true that Baglin, Heinze, and Linder- 
man all contemplated that Linderman would fulfill 
his agreement by paying money on September 26, 
and that he was not expected to return either the 
same, or similar, bonds on that day. But it is also 
true that Linderman did not bind himself to dis¬ 
charge his obligation to Baglin by paying cash, 
lie had an unquestionable right to discharge it by 
returning, or offering to return, United States bonds 
of the specified issue, and indeed this was the pre¬ 
cise act he was legally obliged to perform. Baglin 
had declared liis ‘desire and intention’ to accept ‘the 
face value of said bonds in cash with interest at 6 
per cent, in lieu of the return of the bonds them¬ 
selves’ ; but this simply gave Linderman an option to 
pay in cash if he elected so to do; it did not change 
the legal obligation into which he had entered, and 
this was to return United States bonds of the descrip¬ 
tion and par value referred to in his agreement. 
What he chose to do with the bonds that he received 
from Baglin was his own affair. He was not bound 
to keep them in his possession until September 26, 
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m order that he might hand them back on that date; 
presumably he intended to use them meanwhile for 
his own purposes, as he had a right to do; what he 
was chiefly concerned with was the fulfilment of his 
agreement to return them. This agreement he could 
discharge in one of two ways, either by a delivery 
of similar bonds (for I need not spend time to estab¬ 
lish the proposition that he could not be compelled 
to return the identical bonds), or by paying the 
face value of the bonds in cash, with interest. The 
defendant company guaranteed that he would do the 
first of these two acts, namely, that he would return 
the same, or similar, bonds at the proper time, and, 
-o far as appears, this was a lawful undertaking. 
The fact that Linderman had the privilege of ful¬ 
filling his agreement by paying cash instead of by 
returning the securities did no harm to the defendant, 
but was obviously to its advantage, for both these 
methods of discharging its own obligation were thus 
in effect placed at its own disposal. Tt can scarcely 
be doubted, I think, that on September 26 Linder¬ 
man or the defendant company could have offered 
to Baglin either United States 4’s of the specified 
description and par value, or their par value in cash 
with interest, and that a tender of either bonds oij 
cash would have completely fulfilled not only Linder- 
man’s obligation, but also the obligation of the de¬ 
fendant. But, without regard to the alternative meth- 
ords by which the guaranty could be made good, the 
fact remains that the guaranty in question was given 
and paid for, that it warranted the performance of 
a lawful act, and that such act has not been per¬ 
formed. By the plain language of the contract, 
therefore, the defendant's liability has attached, un¬ 
less sufficient reason to the contrary can be shown. 
In my opinion, the reason just considered, namely, 
that the transaction was really a loan of money, and 
that the bond in suit was asked for in order to secure 
its repayment, is not sufficient." 

Baglin vs. Title Guarantv & Surety Co., 166 
Fed., 356, at 361-2. 

The argument now made by the defendant to the effect 
rhat this variation in the contract discharged the surety was 
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made in Baglin’s case before the Circuit Court of Appeals by 
Mr. Alexander Simpson, Jr., representing the Title Guar¬ 
anty <fc Surety Company, for in his brief he said: 

“So, here, the agreement between plaintiff and 
Linder man, of which defendant was not advised, pro¬ 
vided that the very bonds which the surety agreed 
should be kept and returned to plaintiff, were not to be 
so kept, but were to be sold and pad of the price paid 
on plaintiff’s $15,000 note. This alone defeats the 
claim. (U. S. vs. American Bonding Co., 32 C. C. 
A., 420, and Gano vs. The Farmers’ Bank, 103 Ky., 
508), in each of which cases it is held that if the 
creditor diverts the money to any other purpose than 
that for which the suretyship was given, the surety 
is released thereby.” 

V 

But the Court of Appeals in that case, after referring to 
Baglin’s representation of his “desire and intention” to re¬ 
ceive the face value of the bonds in lieu of the return of the 
bonds themselves, and after otherwise summarizing the find¬ 
ings of the trial court, states: 

“Upon these findings of fact the conclusions of law 
are clearlv, and we think correetlv, stated bv the trial 
judge.” 

178 Fed., at 686. 

If Linderman had as a matter of law the right to redeem, 
sell, hypothecate, or otherwise dispose of these bonds, and if 
as a matter of law he had the right to return either these 
identical bonds or others like them, and if the measure of 
his legal obligation was such that a tender by him of those 
bonds or like bonds or of their cash value, would have been 
a discharge of him and of his surety—all of which was held 
by Judge McPherson and affirmed by the Circuit Court of 
Appeals—then how can anything said or done or permitted 
by Baglin which at the utmost did no more than to permit 
Linderman to do what the law already said he could do — 
how can such conduct or acquiescence on Baglin's part dis¬ 
charge the surety? 

4p 


To put the matter in a negative way, let us suppose that 
Baglin, after the bonds had been loaned without any re¬ 
strictions upon their use, had either forbidden Linderman 
to sell the bonds or to redeem or hypothecate them, stating 
that he would be required to return the identical bonds 
loaned. Would any court hold that Linderman was bound 
to observe that notice? The plain answer is that Linderman 
could have tendered to Baglin in September the same or 
other like bonds or their value and Baglin would have been 
bound to accept what was so tendered. 

The fact that title to these bonds passed to Linderman 
did not convert the transaction into a sale or into anything 
other than a loan. Ilad it been a sale, then the only way 
in which Linderman could have performed the obligations 
assumed by him would have been bv the payment in cash 
of the agreed price or value, and he would have had no 
option in the matter, whereas the fact is that the plaintiff 
had no right to demand cash, and Linderman was the one 
who had the option of tendering cash or securities as he 
might choose. 

We therefore submit that even if the defendant had by 
proper pleas set up as a defense that Baglin, after the defend¬ 
ant's liability had attached, relieved it of that liability by 
consenting to the redemption of the Old 4’s, and so rendering 
it impossible for Linderman to return them, the ruling of 
the court below on that subject was erroneous. That it did 
not file any such plea will appear below. 
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2. The evidence of Baglin does not justify the conclusion, 
cs matter of law, that he did “consent” to the redemption 
of the Old 4’s. At the most it auhorized a submssion of that 
question to the jury. 

We need not cite authorities to show that in the considera¬ 
tion of this question all inconsistencies and ambiguities in 
Baglin’s testimony are to be resolved in his favor, and that 
the whole of his testimony in relation to the redemption of 
the Old 4’s is to be considered, not detached expressions most 
favorable to the defendant. We therefore give here in chro¬ 
nological form the whole of his testimony in so far as it re- 
late< to his connection with the redemption by the Govern¬ 
ment of the bonds which he delivered to Linderman (re¬ 
minding the court that the written contract of July 17 pro¬ 
vided that Baglin should forthwith loan to Linderman 
$75,000 worth of bonds “upon the repayment, as provided 
in paragraph IV hereof, of the $15,000 previously advanced” 
bv Baglin to Linderman, and that paragraph IV set forth 
that it was agreed— 

“that contemporaneously with the execution hereof 
Mr. Linderman shall return to Mr. Baglin the $15,000 
heretofore loaned 

and that therefore so far as the written contracts between 
Baglin and Linderman were concerned this repayment of 
the $15,000 was to precede the lending of the bonds). 

Cross-examination. 

Page 26: 

I did not know on July 17, 1907, how the $15,000 re¬ 
ferred to in the agreement of that date was to be raised by 
Linderman. 

At that time I did not know why Linderman wanted the 
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introduction to Klein. At that time Linderman had the 
bonds, they were his, he had the right to put them in his 
pocket and walk oil' with them, and I would not have ob¬ 
jected. 1 expected to get the $15,000, and did not anticipate 
for a moment that Linderman would get away without pay¬ 
ing that amount, but I did not go to Klein for that purpose. 
It was witness’ intention to stay those bonds until he got 
this monev. 

V 

I testified at the former trial of this case that I was willing 
Linderman should take those bonds away with him provided 
he paid me $15,000; that that had to be done first. I think 
that is the fact. I testified then that he might have had 
$15,000 without selling the bonds, but I could not say that 
I asked him if he had $15,000, and that when I went with 
him to the cashier I expected to get it from the sale of the 
}*>nds. 

I did not know when I went in there whether he was going 
to sell the bonds or hypothecate them. I can’t say that I 
expected to get the money from the sale of the bonds—I ex¬ 
pected to get it out of the hypothecation or redemption of 
them. 

Page 27: 

I testified at the former trial that when I introduced Lin¬ 
derman to the cashier I stayed there because I wanted to get 
the $15,000 which he was to repay me, and that that was w r hy 
I went to the cashier’s office; but I do not think that state¬ 
ment was correct. It was incorrect in this, that I went to 
the cashier’s office for the purpose of introducing Linderman 
to the cashier. It was just around three o’clock, the hour at 
which the banks close, that they went to the cashier; the 
bonds could not be redeemed because it was after three 
o’clock. Asked why Linderman was to be introduced to 
Klein at that hour, except to arrange to get his $15,000, he 
answered Linderman might have wanted Klein to lock up 
and take charge of the bonds foT him. Asked whether he 
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stated under oath that there was any such object as that, or 

that he thought there was, he answered, I can’t say that I 

thought of that. Witness did not get his $15,000 until the 

next day, because it was too late to redeem the bonds on that 

day. 

«/ 


Page 29: 

I did not understand, at least three days before July 17, 
that the bonds were to be redeemed and the money gotten 
that way. The first time I knew it was when I went to 
Klein with Williams and Linderman. I did not protest 
against it, and I did not agree to it. I did agree to Linder¬ 
man ’s request to Klein that he should give him $30,000, 
and pay me $15,000 the next day—that is, I was to take the 
money, but I did not agree to it. Linderman instructed 
Klein to turn over to me all over $30,000, and I acquiesced 
in it. I did not know that we were making it impossible 
therebv for Linderman to return the bonds. I knew that 
we were making it impossible for him to return the identical 
bonds that I had loaned him, but he might buy similar 
bonds. 

Page 30: 

We expected to get the $15,000 back, not necessarily 
through the bond transaction. I expected to get Linder- 
man’s check for it. I thought he might raise $15,000. I 
do not recall that I asked him to do it. I got the money 
through the bond transaction and in no other way. 

Page 31: 

I testified at the former trial that I went to the cashier’s 
office to get the money, expecting to get it from the sale of 
these bonds, and that is true. I testified at the former trial 
that $30,000 was to be Linderman’s share of that transaction 
and that I was to get the other $15,000 under the agreement 
which I signed before I went to the cashier—that Linder¬ 
man was to get $30,000 and I was to get the other $15,000, 
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The witness was then asked whether he testified at the 
former trial that he followed Linderman into the cashier’s 
room so that he might get his money out of the sale of these 
bonds, and that he had no intention of giving up the bonds 
until he was paid the $15,000. and replied it was his inten¬ 
tion to get that $15,000; that he intended to give up the 
bonds before he got the $15,000, because he could not get 
the $15,000 before he gave up the bonds—that he expected 
to get the $15,000 out of the proceeds of the bonds. 

Page 32: 

I went with Linderman to the cashier’s desk, and there 
Linderman or Williams asked him to redeem or sell the 
bonds, and I acquiesced while the thing was done. That is 
true of the transactions of both July 17 and 25. 

Page 33: 

We did not intend to sell or redeem the bonds. Linder-, 
man did it without my knowledge or acquiescence. We 
had nothing to do with the bonds after turning them over 
to him. I was there, and knew it was done, and the fol¬ 
lowing day took twelve thousand odd dollars of the money. 

I testified at the former trial, and it is true, that T would 
not have let Linderman take those bonds unless he paid me 
on account of the $15,000 note. I do not think Linderman 
had any intention of taking the bonds without paying the 
note or on account of it. I might have let him take them. 
That would be up to Mr. Heinze. 

It was understood that Linderman was to pay the $15,000 
when he got the bonds. I presumed when I handed Linder¬ 
man $2,050 of bonds on the 25th of July that he was going 
to redeem them and turn over the proceeds, sufficiently to 
pay the balance on his notes. I think it is correct that I 
gave Linderman the $2,050 of bonds, not for the purpose of 
keeping them, but to have him redeem them and pay the 
balance of the $15,000 note. 
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Page 35: 

When Linderman explained to Klein that he was to get 
$30,000 and I was to get the other $15,000, I knew I was 
going to get $15,000 from somewhere. I cannot say he was 
explaining anything I did not know before I went there. 

Redirect examination. 

Page 39: 

As to the second paper of July 17 [the shorter one], I 
had nothing to do with the contents or preparation of that 
paper. I received it from Mr. Emery, of counsel. I had 
no instruction from Mr. Emery or his (Heinze’s) counsel 
to do anything except what is indicated by these papers, up 
to the time the bonds were delivered to Linderman. I had 
no instructions except from Heinze or his counsel. 

As between me and Linderman, up to the time I gave him 
the $42,850 worth of bonds on July 17, there was nothing 
that I recall took place. He was coming in every day or so 
in the bank. I do not recall any instructions from Heinze 
in regard to the $15,000 loan to Linderman up to the time 
the money was obtained from the Metropolitan Trust Com- 
panv. Before I delivered the bonds to Linderman on July 
17 I understood him to say he would pay me and take 
up the note. He said he would take it up; he did not say 
when, how, or in what way. Nothing further took place 
between me and Linderman with respect to the $15,000 
note—that is, up to the time of delivering the $42,850 
worth of bonds to him—as to what was to be done with them. 
In conversation it was suggested by Williams three or four 
days, or possibly a week, previous to July 17 that they 
might go and hypothecate the bonds. Otherwise I cannot 
say there was anything said as to how Linderman—or Wil¬ 
liams for him—was to use the bonds or what he w T as to do 
with them. Up to the time of delivery of the bonds to Lin¬ 
derman nothing was said between him and me (or Williams 
representing him) as to any obligation he was under to use 
the bonds in a particular way. 
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I had no arrangements with anybody, up to the time of 
the delivery of the bonds to Linderman on July 17, about 
going to the bank or to Mr. Klein as cashier. After delivery 
of the bonds to Linderman, Williams suggested that I intro¬ 
duce them to the cashier of the bank. 

The bonds were delivered to Linderman in the office of 
the president in the banking room. I feel positive no ar¬ 
rangements had been made up to that time about going to 
the bank and getting the bonds cashed or redeemed or sold. 

I had no conversation with Klein or ITeinze about the 
matter before the bonds were delivered to Linderman. 

Page 40: 

When I delivered the $32,050 of bonds to Linderman on 

Julv 25 I had received no further instructions in the mat- 

«/ 

ter or anything different from what I have already told. 
Nothing further had taken place between Linderman and me 
in regard to the matter. 

At the trial in Philadelphia of my suit against the Title 
Guaranty and Surety Company, I testified, following my 
testimony that the thing I did was simply a form of pur¬ 
chasing Government bonds with the intention that Linder¬ 
man should immediately dispose of them to get money on 
them; that T had made no arrangements and had come to no 
understanding with Linderman or Williams as to what they 
would do with the bonds after they w^ere turned over to 
them. I testified that I presumed it w T as up to Linderman 
to do whatever he seen fit to do with the bonds—that the 
arrangement w^as that I should turn the bonds over to Lin¬ 
derman, and that then it w as up to him as to what he would 
do with them. He could dispose of them as he saw fit. 
This testimony, it is stipulated, was followed by that appear¬ 
ing supra, at page 12 of this bill of exceptions. 

Page 41: 

In my examination at the Philadelphia trial I testified 
(and I repeated it at the former trial of this case) as follows: 
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Q. Had Mr. Heinze given you any instructions of any 
kind as to what Linderman should do with these bonds after 
he got them? 

A. No, sir. 

Q. Or any understanding prior to the time the actual talk 
came up about them between you as to what he should do 
with them? 

A. No, sir. 

j 

Recross-exami nation: 

Page 44: 

I went to the cashier for the purpose of introducing Lin¬ 
derman to Klein. I did not go there for the purpose of 
getting the $15,000 at that time, I don’t think I have so 
testified. I knew there was an agreement between Linder¬ 
man and myself that when these bonds were delivered he was 
to pay me $15,000. When I went to the cashier with him I 
did not know but what Linderman might give me his check 
for $15,000. I did not stay with the bonds till I got the 
money. Asked what he meant in testifying in this case that 
it was his intention to stay with Linderman or with these 
bonds until he got that $15,000, he answered: I took it upon 
mvself in Mr. Heinze’s interest to see that the monev was 

%J 4 . 

collected. 

Further direct examination: 

Page 44: 

On his further redirect examination, the witness said that 
at the former trial he testified as follows: 

Q. How did you expect he was going to pay a note if you 
did not know he was going to sell the bonds? 

A. If he had been going to hypothecate the bonds to raise 
money on them, I should have wanted to follow up the 
bonds until such time as I got my money on the note. 


5p 
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It will be seen from this recital that there was abundant 
evidence from which the jury might have concluded that 
when the bonds were delivered by Baglin to Linderman 
there was no agreement, express or implied, as to what he 
should do with them, and that when Baglin went with Lin¬ 
derman to Klein, the cashier, he did not know what was 
Linderman’s purpose in seeking Klein—that his whole of¬ 
fense was in taking from Linderman the $15,000 that was 
due him, knowing that Linderman had obtained the money 
by the redemption of the bonds. And this, we need not 
argue, would not amount to a “consent” to the redemption 
of the bonds. In no proper sense could he consent to what 
he had no right or power to prevent. 

But at all events the question whether he did consent was 
one that should have been submitted to the jury if it was ot 
any materiality at all. We submit that it has been shown 
above that it was immaterial. 

3. Under the pleadings in this case the defense that Baglin 
had released the surety by participating in the redemption 
of the Old 4’s was not available. 


There is of course no such a thing as a “general issue” in 
actions on sealed instruments. In apparent forgetfulness of 
this rule the defendant in the first of its numerous sets of 
pleas (5) said “never promised” and “not indebted” as 
though the action were in assumpsit or debt. Upon the 
court sustaining a demurrer to these and other pleas (9, 10) 
a second set of pleas was filed. Of these the second (10, 11), 
fifth (11, 12), and the fourteenth (14) are the only ones 
that set up as a defense the concurrence of Baglin in the 
disposition of the bonds by Linderman. 

The second plea (11) avers not that the bonds were re¬ 
deemed, but that they were sold by Linderman in the pres¬ 
ence of Baglin, “with his knowledge and consent,” and 
“without objection upon his part,” but “without either the 
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consent or knowledge of the defendant.” This plea further 
avers that this was done pursuant to an agreement between 
Baglin and Linderman, after the making of the obligation 
in suit, and that this constituted a new agreement and so 
released the surety. 

The fifth plea (11, 12) is in substance the same as the 
second. In it a sale of the bonds with Baglin’s concurrence 
and consent is alleged, and in it too the alleged absence of 
knowledge or consent on the part of the defendant of the 
alleged sale is relied on. 

The tenth plea (13) relies wholly upon an alleged agree¬ 
ment between Baglin and Linderman (which it is charged 
they entered into after the “making” of the obligation in 
suit), by which, after going through the “form and appear- 
anee” of a loan of the Old 4’s to Linderman, they were to 
be immediately withdrawn by Baglin from Linderman and 
sold. This count also contains the averment that this al¬ 
leged alteration of the contract was without the knowledge 
or consent of the defendant. It contains no averment that 
the Old 4’s were in fact withdrawn by Baglin from 
Linderman. 

As to each of these pleas it is obvious that they have no 
application to a defense growing out of an alleged consent of 
Baglin to the redemption of the bonds. That of itself puts 
them out of consideration on this appeal. 

As to the tenth plea it is difficult to see how even the 
astute counsel for the defendant can make any claim here 
under it. There was no suggestion at the trial that Baglin 
was to deliver the Old 4’s to Linderman and then “with¬ 
draw” them from Linderman and sell them, and out of the 
proceeds pay himself the $15,000 that Linderman owed him. 

But there is another fatal objection to the action of the 
court below that is applicable to all these pleas. In each 
of them it is averred that the sale of the Old 4’s was pursuant 
to a previous agreement between Baglin and Linderman, of 
ivhich the defendant had no knowledge and to which it did 
not give its consent, 
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It will not be claimed by opposing counsel that there is 
anv evidence in this record tending even to prove that, if 
the alleged agreement between Baglin and Linderman to 
sell the Old 4 ? s ever existed, it was concealed from the de¬ 
fendant. Baglin expressly testified that he had no com¬ 
munication with the defendant or its agents (33) and that 
there was no suggestion that anything in relation to the 
transaction was to be concealed from the defendant or mis¬ 
represented to it (41). He even went further and said “We 
did not do anything but what the surety company knew we 
were going to do” (32). This, of course, was hearsay, since 
Baglin added that he had no communication with the 
company. But that is not the point. The fact that Baglin 
did not communicate with the defendant is not evidence as 
to what it may have learned from Linderman, or in any 
other wav. 

4 / 

Upon the pleadings and upon this evidence the burden 
was not upon the plaintiff to show affirmatively that the 
company did know or did consent. 

But, on the contrary, it was plainly incumbent upon the 
defendant to back up with evidence its averments in all 
these pleas that the alleged agreement between Baglin and 
Linderman was entered into without its knowledge or 
consent. 

It would seem to be a well-nigh universal rule that one 
who seeks to escape a legal obligation by a charge of fraud 
must aver and prove that he was ignorant of the acts con¬ 
stituting the fraud when he incurred the liability from 
which he seeks to escape if they preceded the creation of his 
obligation, and that if they followed it they were done with¬ 
out his consent. This is but a branch of the reasonable rule 
(always applied in cases where there is any question as to 
the burden of proof) that one who wishes to support his 
case by facts peculiarly ivithin his knowledge must establish 
these facts (Selma. £c.. TL Co. vs. U. S., 139 U. S., 560 
567). 
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When a seller seeks to recover from a subvendee goods 
obtained from him by the fraud of the first vendee the sub- 
vendee has the burden of proving that be purchased without 
notice of the fraud. 

8 L. R. A., N. S'., 448, Case note. 

Where in an action against a railroad company for de¬ 
stroying the plaintiff’s property it was shown that the prop¬ 
erty was burned up in a fire started by sparks from one of 
the defendant’s locomotives, it was held that the burden 
was on the defendant to show that it was not negligent, be¬ 
cause “the condition of the engine was peculiarly and, in 
fact, exclusively within the knowledge of the defendant.” 

Raleigh Hosiery Co. vs. Raleigh, &c., R. Co., 131 
N. C., 240. 

And so where animals in good condition had been deliv¬ 
ered to a carrier for transportation and had been lost or 
injured on the way, it was said that the rule that negligence 
is presumed till rebutted— 

“is further strengthened by the universal acceptance 
of the principle that where a particular fact neces¬ 
sary to be proved rests peculiarly within the knowl¬ 
edge of a party, upon him rests the burden of proof.” 

Hinkle vs. Railway Co., 126 N. C., 938. 

The same rule is applied by most courts (even where the 
common law has not been changed by statute), in the case 
of negotiable instruments which come into the hands of 
strangers to the instrument before maturity and for a valu¬ 
able consideration. 

10 L. R. A., N. S., 801, Case note. 

It is particularly worthy of note in this connection that, 
in view of the conflicting decisions on this subject when the 
instrument involved is negotiable paper purchased before 
maturity, in the Negotiable Instruments Act which was 
prepared with such great care as a model for the States 
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and which has been adopted by so many of them and was 
adopted by Congress for this District, the controversy was 
settled by requiring the holder of the paper, even 
though he acquired it before maturity and for a valuable 
consideration, when fraud in the inception of the note has 
been shown, to establish affirmatively that he took it with¬ 
out notice of such fraud. 

By section 1359 of the Code of this District it is provided 
that the title of a person who negotiates an instrument is 
defective when (among other things) he obtained it by 
fraud. 

Section 1356 defines a holder in due course as one who 
(among other things) takes the instrument without notice 
of any defect in the title of the person negotiating it. 

Finally, section 1363 provides that, when it is shown 
that the title of any person who has negotiated the instru¬ 
ment was defective, “the burden is on the holder to prove 
that he or some person under whom he claims acquired the 
title as a holder in due course. ,, 

No stronger illustration of the propriety of the rule relied 
on could be suggested than the present case. This obliga¬ 
tion, like most surety bonds, was obtained from the obligor 
by the person whom the obligee was about to make his 
debtor. What took place between Linderman and the agents 
of the defendant (whoever they were) that led to the making 
of the bond in suit must be well known to the defendant, 
and in the nature of things cannot be shown by Baglin. 
Tie has no means of even knowing who were the defendant’s 
authorized agents in the transaction, for that is a matter 
wholly within the defendant’s knowledge. 

Hence the counsel for the defendant was quite correct in 
his pleadings when he averred want of notice of, or consent 
to, the alleged agreement between Baglin and Linderman 
to have the bonds sold, and the court below was in error 
when it took the case from the jury in the absence of any 
evidence in support of that averment. 

• For aught that appears here, the defendant itself may have 
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been the very company which through its agents suggested 
that it did not care to write a bond in form guaranteeing 
payment of a cash loan, but would write one guaranteeing 
the return of securities (37), and in the present state of the 
record it may well have known in advance just what Linder- 
man was planning to do with the bonds when he got them. 


II. 

As TO THE EFFECT OF THE FACT THAT BY THE AGREEMENT 
BETWEEN BAGLIN AND LlNDERMAN THE OLD 4 's WERE TO BE 
RETURNED TO BaGLIN ON SEPTEMBER 26 (24), WHILE THE 
OBLIGATION IN SUIT RECITES THAT LlNDERMAN HAD PROM¬ 
ISED TO RETURN THEM ON OR BEFORE SEPTEMBER 25. 

When this case was l>efore this court on the former appeal 
(on the same evidence so far as this question is concerned) it 
was elaborately argued by counsel for the defendant in his 
brief (pages 25 to 44) and in the brief for the plaintiff (pages 
19 to 24). Indeed, in their brief, as in their oral argu¬ 
ment, this point perhaps was more strongly relied upon by 
defendant's counsel than any other to procure a reversal of 
the judgment in the plaintiff’s favor. And since the point, 
if the court had sustained the contention of opposing coun¬ 
sel, might have defeated the plaintiff’s claim, the fact that 
the court sent the case back for a new trial without even 
mentioning it at all must, we submit, be considered as an 
intimation by the court that, in its opinion, the point was 
not even entitled to serious consideration. 

Nevertheless we proceed to consider it as though it were 
still an open question in this court. 
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1. There is in the record no evidence tending to show that 
there was ang extension. 

A contract of suretyship of itself ordinarily involves two 
contracts. There is, first, a primary contract between the 
surety’s principal and another; secondly, there is a secondary 
contract, which is the contract of suretyship by which the 
surety assures to that other, who becomes the obligee of its 
undertaking, the performance by the principal of some or all 
of the obligations assumed by the latter in the primary con¬ 
tract. 

If, after the primary contract and that of suretyship have 
both been executed and delivered, the original parties enter 
into a new agreement upon a good consideration by which 
the obligee enlarges the time of the principal to perform the 
primary contract, the surety may l>e released. 

In order to fit these simple rules to the case at bar, the 
defendant must by the evidence establish three things: 

First. That before the defendant’s undertaking became 
effective there had been a contract by which Linderman had 
promised that the bonds loaned should be returned on Sep¬ 
tember 25. 

Second. That thereafter the undertaking of the surety 
company guaranteeing the return of the bonds by Linder¬ 
man on September 25 was delivered to Baglin. 

Third. That at some still later time Baglin and Linder¬ 
man agreed between themselves without the surety’s consent 
that Linderman need not return the bonds upon the 25th, 
as agreed before or at the time the surety became bound, but 
might have until the 26th. Even as to that, mere acquies¬ 
cence by Baglin in such a proposal on Linder man’s part 
would not be enough. Such an arrangement would have to 
be a binding agreement on good consideration, such that had 
Baglin prior thereto possessed the legal right of demanding 
performance on the 25th he would, after the new agreement 
was made, no longer have such legal right. 

Yet we submit that nothing can be found in this case on 
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which to claim the existence of such a series of events even 
as a matter of fact, and still less as a matter of law. 

From first to last the only agreement between Baglin and 
Linderman (leaving out of consideration for the moment the 
effect of the date in the obligation in suit) was that the Old 
4’s should be returned on or before September 26. 

This being so, the question arises, What effect is to be given 
to the fact that the defendant’s bond recites that the Old 4’s 
were to be returned on September 25? 

Manifestly it is wholly immaterial whether Baglin or his 
counsel, or both, had examined this undertaking before it 
was delivered, and whether they had actually discovered or 
should have discovered the discrepancy in question. The 
defense is not the carelessness of plaintiff or of his repre¬ 
sentatives. 

We first point out, therefore, that at the time this under¬ 
taking was examined by plaintiff it had acquired no legal 
effect or potency whatever, since it became operative only by 
delivery, and the time of such delivery must control. Until 
then it was a dead thing. 

“The true date of an instrument is that of its de¬ 
livery and not the conventional date specified in the 
body of the deed. It is only by the act of delivery 
that a deed becomes effective, and it necessarily fol¬ 
lows that a deed may always be declared on as of its 
true date regardless of the conventional date of exe¬ 
cution.” 

Howgate vs. U. S., 3 App. D. C., at 292; 
affirmed sub. nom. Moses vs. U. S., 166 
U. S., 570. 

There is nothing in the mere dates stated in a bond to 
preclude either party from showing the actual date of execu¬ 
tion and delivery. 

D. C. vs. Iron Works, 15 App. D. C., 210, at 218-19- 
Brown vs. Ligon, 92 Fed., at 855. 

Kenosha vs. McClellan, 21 Wis., 112. 

U. S. vs. Le Baron, 19 How., 73. 

6p 
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2. Linderman was estopped to deny that the Old 1/s were 
to he iettimed on September 'loth. 

In the next place we submit that by delivering to the 
plaintiff the bond in suit containing the recital that the 
Old 4’s were to be returned on September 25, and thereby 
obtaining from the plaintiff the Old 4’s, Linderman himself 
became estopped to claim that they were to be returned on 
September 26. 

In the court below the defendant’s counsel argued that the 
receipt of the undertaking by Baglin amounted to an agree¬ 
ment on his part that the bonds were to be returned on Sep¬ 
tember 25. We quote from that argument later. 

In support of this claim cases were cited as to the effect 
of the receipt of a deed poll by the grantee, and we will sub¬ 
sequently refer thereto, showing that such an argument can 
only add strength to our present claim. At the present 
time, however, we are concerned in showing that whatever 
resulted as to Baglin when he received the undertaking, the 
effect upon Linderman when he delivered it was, irrespective 
of the bearing of any deed poll theory on his obligations, to 
estop him from denying that he was bound to return the 
bonds on September 25. Because if Linderman, by deliv¬ 
ering the company’s undertaking, became bound to return 
the bonds on the 25th, be became so bound bv way of es- 
toppel, and in no other way. Or, as Judge Clabaugh ex¬ 
pressed it, in the extract from his opinion given elsewhere, 
he thereby abrogated all other contracts in this respect. 

It seems to us that we have here a typical case of estoppel 
by conduct, or estoppel in pais. 

Suppose Baglin and Linderman were litigating in this 
matter, and that for any reason the protection of Baglin 
required that he should claim that Linderman was bound 
to return the bonds on September 25, and suppose Linder¬ 
man denied that such was his legal duty, we respectfully 
submit that a complete answer to him on Baglin’s part would 
be as follows: 
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“You and I made various agreements regarding 
this loan. In every case you expressly agreed that 
T need never loan anything to you whatsoever, un¬ 
less and until you furnished me a satisfactory bond 
guaranteeing repayment of the loan; or, if bonds 
were loaned, then ‘conditioned for the return on 
September 26, 1907, of United States Government 
bonds of the description and par value above referred 
to’ (folio 47). 

“You produced to me the bond of the Southern 
Surety Company as such an undertaking, and, against 
it, you called on me to loan you these bonds in ac- 
cordance with our agreement. Then when you de¬ 
livered it to me, and I handed over to you the bonds, 
we jointly signed a paper in which, among other 
things, T acknowledged to you the delivery by you of 
an undertaking ‘for the return of said bonds, pur¬ 
suant to the aforementioned agreements, etc1 (fol. 
53). Your acts and conduct were to me the most 
explicit sort of representation that the undertaking 
which you had obtained was the character of under¬ 
taking to be supplied by you in conformity with our 
agreements. 

“It now appears that this bond is not only in terms 
conditioned for the return of the bonds on September 
25, but that it expressly recites that the agreement 
between you and me is that you shall return them on 
that date. In other words, this bond which it was 
your duty to secure, not mine, and which you did 
secure, expressly recites as follows: 

“ ‘Whereas, the said Linderman has prom¬ 
ised that he will return to the said Baglin the 
aforementioned securities on or before Sep¬ 
tember 25, 1907 1 (fol. 5). 

“If your application to the surety company stated 
that to be the agreement between us, then you are 
directly responsible for it. If it was carelessness on 
the part of the company in preparing the undertaking 
from the application, then as it was turned over to 
you to be delivered to me when the bonds were loaned, 
and was kept in your possession until that time, you 
are as much responsible for failing to notice the error 
as I am. 
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“Blit, irrespective of that, it was your duty, not 
mine, to procure the undertaking. I have now acted 
upon the assumption that this was such a one as you 
agreed to give me, and your conduct amounted to a 
representation to me that it was such a bond. If the 
agreement between us was not an agreement for Sep¬ 
tember 25, I shall be prejudiced in asserting my 
rights against the surety company. 

‘‘It. therefore, follows that this recital is your recital 

t j 

and that vour mouth is closed to claim that the date 
for the return by you of the government bonds was 
any different or other date than the 25th day of 
September, 1907/' 


We referred above to the fact that upon the last trial the 
defendant's counsel argued that there really was an agree¬ 
ment on Baglin* 8 part that the bonds were to be returned to 
him on September 25, and that counsel cited authorities 
under which he claimed that the defendant's undertaking 
was in the nature of a deed poll and that when it was ac¬ 
cepted by Baglin it created a contract on his part calling for 
the return by Linderman of the bonds on September 25. 

The precise argument then made was in amplification of 
a memorandum of authorities regarding the effect of the 
delivery of a deed poll and was as follows: 

‘‘There are a few propositions of law which I shall 
have to pass over very hurriedly. My friends have 
had a brief of them and the authorities. 

“My first proposition is that when Baglin accepted 
this bond, he became a party to it, as much bound by 
it as if he signed it. He is not only bound by it, but 
it is his contract. In other words, the bond being a 
specialty is a special contract. I have a number of 
authorities, but shall not stop at this time to read 
them. In 127 Illinois is a case which recognizes the 
doctrine of estoppel by recital in a deed that a party 
claiming under such deed cannot be permitted to 
deny any fact contained in such recitals; in other 
words, when this bond recited it was a loan of bonds 
to be returned on the 25th day of September, 1907, 
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and Baglin accepted that bond or covenant, that was 
the only transaction between him and Linderman 
which the surety company was guaranteeing. 

“The next proposition is based on a decision of the 
Supreme Court of the United States, that if one party 
is estopped, another is. W as the surety company 
estopped from denying this was a loan of bonds to 
be returned on the ’25th day of September? If it was, 
then Baglin was estopped. 

“Counsel referred to the fact that Mr. Baglin has 
said he did not notice the 25th day of September as 
the true date for the return of these bonds. I have 
authorities that that does not change the situation; 
that is he bound to notice, as is his counsel, who read 
the bond and approved it. There is no claim that 
his counsel did not notice and know all about it. 

“The next proposition is contained in a sentence 
from 18th Howard, page 55: 

“ ‘A mere recital of a fact in a deed is as effectual 
estoppel as a covenant.* 

“In other words, the recital in the undertaking 
that these bonds were loaned and the same bonds 
were to be returned on the 25th of September. 1907, 
is the same as if Mr. Baglin had in terms covenanted 
that that should be done.” 

AVe will not argue whether these authorities have any 
bearing on this case or not. It is sufficient to ask, who 
besides Baglin became thus hound by the delivery of the 
undertaking in question? It seems to us that defendant’s 
argument simply emphasizes the point we ourselves make, 
that if there was in point of law an agreement for September 
25, which bound all parties,—and Linderman most of all. It 
all comes back to the same theory of estoppel. The only way 
it could do the defendant any good would be on the theory 
that when Baglin merely looked at the bond, or when his 
counsel did. it then instantaneously created an actual bind¬ 
ing contract between him and Linderman, without any 
delivery or acceptance, as to the date of the return of the 
bonds loaned, and that if thereafter he and Linderman made 
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a definite agreement to have the bonds returned on Septem¬ 
ber 26th, they released the surety company. 

Hut, as the quotation given above from counsel’s argument 
shows, the thing that may make a deed poll operate as 
though actually executed by the grantee is the very act of 
receiving and accepting it. The fact of acceptance is the 
thing of importance. 

So it all comes back to our argument that it could only be 
the actual delivery of the undertaking that could have any 
effect, either by way of estoppel against Linderman, or as a 
deed poll to Baglin, or in any other way. And if it had the 
effect claimed of fixing September 25th for the return of the 
bonds, it did so as the last step in the transaction, and fixed 
a date which has never been altered. 

8. The defendant is estopped to deny that the Old 4\s were 
to he returned on S(pt< other 2oth. 

We now come to the proposition that the surety company, 
as well as Linderman, is estopped to claim that the bonds 
were to be returned on any other day than September 25th. 

This statement is based upon the well established legal 
proposition just referred to, that a surety is estopped to deny 
the truth of recitals in its own obligation whether those 
recitals are true or false. 

This rule has been applied specifically to cases involving 
both the dates of contracts, and the duration thereof, or the 
period over which they were to run. Thus, where a bond 
recited that the risk had a license to sell liquor until Februarv 
28th, the surety was estopped from showing that as a matter 
of fact the license ran only to the end of May of the-previous 
year. 

Coleman vs. The People, 78 Ill. App., 210. 

A case involving a question of dates arose only a few years 
ago over a guaranty for the faithful performance of a 
municipal contract. The bond recited that the contract had 
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been executed on a certain day, whereas it had in fact been 
only authorized and not actually executed at the time. The 
court held, citing numerous cases and text books, that the 
recital estopped the defendant from availing himself of the 
technical objection as to date, and that allegations or recitals 
in a bond, certain in their terms and relevant to the matter 
in hand, are conclusive between the parties. 

Redwing Sewer Pipe Co. vs. Donnelly, 102 Minn., 192. 

Sureties are estopped to deny the facts recited in their 
obligations, whether true or false. 

Brockway vs. Petted, 79 Mich., 627, citing 

U. S. vs. Bradley, 10 Peters, 365. 

Pingrey on Suretyship, sec. 59. 

1 Brandt on Suretyship, sec. 52. 

2 Brandt on Suretyship, sec. 816. 

Even where there was no such officer as the one mentioned, 
a recital in a bond that the person for whom security was 
given had been designated as such officer constituted an 
estoppel. 

Rogers vs. U. S., 32 Fed., 890. 

A bond recited that the surety company was the official 
depositary of county funds. Until the approval of the very 
bond in suit it was only conditionally appointed depositary, 
and it was held that it was unnecessary to prove the official 
designation as depositary, since the recital estopped the com¬ 
pany to deny it. 

Board of Comm’rs vs. Trust Co., 75 Minn., at 493. 

U. S., &c., Co. vs. McLaughlin, 119 Northwestern, 390. 

Thompson vs. Rush, 92 N. W., 60. 

Cordle vs. Burch, 10 Gratt., 480. 

Weaver vs. Rhum, 47 S. W., 171. 

Greengard vs. Fretz, 64 Minn., 10. 

In Brown vs. Ligon, 92 Fed., 855, the bond recited the 
execution of a contract which had not then been made, and 
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had other mistaken recitals, and it was held that the surety 
was estopped to deny the existence of the contract when the 
bond was given. 

4. A«s* to the pleadings on this subject. 

We have so far considered this discrepancy in dates with¬ 
out reference to the pleadings in the case. But since this is 
an action in which defenses to he available must be properly 
set up in formal pleas, it may he useful to refer to those 
which attempt to deal with this matter. 

There are two pleas which refer to this discrepancy in 
date, the 11th (15, 16), which was filed in its present 
amended form before the first trial of this case, and a wholly 
inconsistent plea without number, which was filed by leave 
of the court during the second trial and just before the court 
instructed the jury to find a verdict for the defendant (19). 
In the earlier of these two pleas it is averred that the de¬ 
fendant executed the obligation in suit upon the faith of a 
representation made to it that the Old If s were to he returned 
to Baglin on or before September 'doth, and that after the 
making of the lx>nd sued on Baglin and Linderman, without 
the consent of the defendant, entered into a new agreement 
upon valid consideration, extending the time for the return 
of the Old 4\s to the 26th of September. 

The plea which was filed during the last trial avers that 
Baglin did not lend any Old 4’s to Linderman to be returned 
on or before September 25th (19). 

Although this final plea was avowedly filed to meet the 
argument made above that Linderman was estopped by 
delivering the undertaking to claim that he was to return 
the bonds on any other date than September 25th, it may 
he that the defendant will found upon it an entirely different 
claim having nothing to do with any alleged extension. 
Defendant may claim under this plea that there never was 
any agreement between the parties such as the one recited 
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in the undertaking calling for the return of the bonds on 
September 25th, and may argue that the undertaking could 
not be applied to some contract different from the one recited 
in it and would therefore be void. 

As to the evidence on this subject. 

On the cross-examination of Baglin the defendant’s counsel 
himself put in evidence the several agreements between 
Baglin and Linderman which showed that at all times up 
to the delivery of the bond in suit to Baglin by Linderman 
on the 17th of July their agreement was that the Old 4’s 
should be returned on the 2oth of September. (See agree¬ 
ment of June 19, 1907 (25), and his supplemental contract 
of July 17th (23, 24). The second agreement of July 17 
between Baglin and Linderman-as to this refers to the other 
two agreements between them without repeating the date 
(27). No proof was ever offered of any agreement between 
them, prior or subsequent to these, fixing the 25th of Sep¬ 
tember or any other day. 

And since there was no evidence of the alleged extension 
from September 25th to September 26th, there was of 
course no evidence as to any consideration for such an ex¬ 
tension, and no evidence that it was made without the knowl¬ 
edge or consent of the defendant. The 11th plea wholly 
fails, and no doubt it was for that reason that the learned 
counsel tacitly abandoned it when he got leave at the last 
moment to file a new plea by which the defendant shifted its 
ground by averring that there never was any agreement to 
return the Old 4’s on the 25th of September. 

When application by the defendant was made to the court 
below at the trial for leave to file the other plea on this sub¬ 
ject the application was supported by the affidavit of its 
counsel that until the beginning of the second trial it had 
never been claimed on behalf of the plaintiff that the Old 4’s 
were to be returned on September 25th (19). Yet in the 
affidavit of merits which Baglin filed with his declaration, 
nearly six years before, Baglin had explicitly stated that he 
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had loaned the Old 4’s to Linderman “upon condition that 
the said Linderman would return to me the said securities 
on or before September 25, 1907” (4). 

So it will not be denied by the counsel for the defendant 
that at the first trial of this case the following occurred: 

“Mr. Emery: * * * 

f ‘For the purposes of this suit, Linderman did have 
to return them on the 25th, and when you have got 
the surety company estopped to claim that they were 
to be returned on the 25th, even argument can pro¬ 
ceed no further. 1 say that you have not only got 
the surety company estopped by the recital of a past 
event, but that, if it were necessary, even Linderman 
would be estopped, and, for the purposes of support¬ 
ing this bond, we could say to Linderman ‘Your 
mouth is closed and you are estopped by what you 
have done to claim that you were not bound to return 
these securities in accordance with the bond.’ 

* * * * * * * 

“Linderman made application to the Southern 
Surety Company in which he stated that he was to 
return these bonds on the 25th day of September, and 
got that undertaking upon such a representation to 
them, and delivered it to us so that we, in reliance 
upon it, made him a loan of United States Govern¬ 
ment bonds, he knowing we were relying on this un¬ 
dertaking to secure their return to us—and then you 
have got as pretty a case of academic estoppel as any¬ 
body could wish to see—namely, he has done some¬ 
thing which proved to have been incorrect, we have 
acted upon it to our damage—then you have Linder- 
man’s mouth sealed to say that he was not bound to 
return these bonds on the 25th.” 

Indeed, at the first trial Chief Justice Clabaugb in an 
opinion, a copy of which was appended to the plaintiff’s brief 
in this court on the first appeal, disposed of the claim 
which was strongly pressed upon him by defendant’s counsel 
that it was released by the alleged extension on the very 
ground which the learned counsel for the defendant at the 
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second trial thought had not been raised before. The Chief 
Justice said: 

“In the first place, I do not think there has been 
any extension of time. While nobody has said so, 
the inference is perfectly plain to my mind that the 
25th, called for in the contract, was evidently and 
plainly to my mind a mistake. It was never in¬ 
tended to be the 25th. It was intended to be the 
26th. Be that as it may, if the contention of counsel 
for the defendant be true that the bond was dis¬ 
charged by reason of this prior agreement, then I 
think the reply to that is sound, that if the bond did 
intend the 25th, as it certainly shows on its face, 
whilst the contract had been the 26th, it seems to me 
that if that were so, then we would have the position 
of the contract that had been made previously being 
abrogated by the acceptance of the delivery of the 
bond, and therefore controlled by the date in the 
bond.” 

Reference is made to these details not simply to show how 
utterly mistaken the learned counsel was in the statement he 
made as to the noveltv of the claim made in “Plaintiff’s 
Trial Memorandum,” a copy of which was handed to him 
at the beginning of the last trial, but to enforce what we now 
claim here, and that is that it is no longer open to the de¬ 
fendant to set up this trifling discrepancy in a date as a 
defense to this action under either of the pleas which relate 
to it. 

That in point of law there was an agreement that the Old 
4’s should be returned on September 25th, we have already 
showm. The bond so recited, and as by that recital all three 
of the parties to the transaction—Baglin, Linderman and the 
defendant—were estopped, it is to no purpose that the coun¬ 
sel for the defendant, finding that his original theory of an 
extension cannot be sustained, seeks to escape by setting up 
at the last hour a defense that is utterly inconsistent with 
that theory. 

This is an apt case for the application of the rule that an 






ambiguity in a contract is to be resolved against him who 
prepared it. 

It has often been held that this rule governs in contracts 
of suretyship as in other writings. They are likened in 
that respect to policies of insurance prepared by the insurer. 
Am. Security Co. vs. Pauly, 170 U. S., 144. 

Tibbets vs. The Guaranty Co., 73 Fed., 98, and cases 
there cited. 

Supreme Council vs. Casualty Co., 63 Fed., 48. 
Minnesota vs. Drexel, 70 Fed., 94. 

In Jackson vs. Ewart. 182 N. Y., 373, 377, the court say: 

“If this instrument contains any ambiguous words 
or expressions, it is to be construed against the surety 
and not the plaintiff. ,, 

In Lawrence vs. McCalmont, 2 How., 427. the Supreme 
Court (at p. 450) says: 

“Tf the language used be ambiguous and admits of 
two fair interpretations, and the guarantee has ad¬ 
vanced his money upon the faith of the interpreta¬ 
tion most favorable to his rights, that interpretation 
will prevail in his favor; for it does not lie in the 
mouth of the guarantor to say that he may, without 
peril, scatter ambiguous words by which the other 
party is misled to his injury.” 

This l>eing the rule, and the defendant being presumed 
to know that Government bonds payable on demand 
are a species of property which—to use the language 
of the Supreme Court hereinabove quoted—has no ear¬ 
marks. if it considered it of any consequence to provide that 
the identical pieces of paper which were to be loaned to 
Linderman should be returned to Baglin. it was for it to so 
specify clearly in its bond. Obviously, the use of the 
phrase, “the aforementioned securities.” in the bond do not 
fulfill this requirement. They have precisely the same 
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meaning, it is submitted, as if the bond had read that Baglin 
was to loan the Old 4’s, and that Linderman had promised 
to return them. 


HI. 

As TO THE CLAIM THAT BAGLIN, HAVING, AS IT IS ALLEGED, 
LEARNED THAT NO SURETY COMPANY WOULD GUARANTEE THE 
RETURN OF MONEY, “CONSPIRED” WITH LlNDERMAN THAT 
THEY SHOULD GO THROUGH THE FORM OF LENDING THE OLD 
4*S WITH THE UNDERSTANDING BETWEEN THEM THAT THE 
TRANSACTION IN ITS ESSENCE WOULD BE A LOAN OF MONEY 
TO BE REPAID IN MONEY, AND THAT THESE ALLEGED FACTS 
ENTITLED THE DEFENDANT TO A VERDICT AS A MATTER OF 
LAW. 

This defense is attempted to be set up only in the ninth 
plea (13, 14). In that plea it is averred that Linderman, 
being indebted to Baglin in the sum of $15,000, they “en¬ 
tered into a conspiracy” that it should be represented to the 
defendant that Baglin was to loan the Old 4’s to Linderman 
and that in pursuance of the conspiracy Baglin and Linder¬ 
man purchased certain Old 4’s and simultaneously sold 
them— 

“the purchase being made with funds borrowed upon 
the security of the promissory note of Linderman en¬ 
dorsed by Baglin and secured by certain collaterals 
provided by the latter, while the proceeds of their sale 
was applied to the payment of the pre-existing debt 
of the said Linderman to the plaintiff of $15,000 
before referred to, and the residue thereof to the uses 
of the said Linderman * * * to the exoneration 

of the collateral securities furnished by the latter to 
secure the said note.” 

The remarkable plea is fatally defective in that, unlike 
the other pleas above considered, it contains no averment 
that when the defendant’s obligation became binding it had 
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no knowledge of the alleged contemplated “sale” of the Old 
4 s or of the alleged intended substitution of a loan of cash 
in place of the Old 4's. 

.Vs to the evidence applicable to this plea, it has already 
been shown (pages 27 to 34 of this brief) that no #tale of 
the Old 4’s was at any time contemplated, and that there 
was evidence tending at least to show that they were re¬ 
deemed solely at the instance of Linderman, who had the 
right to do what he pleased with them. And no attempt was 
made to prove that the proceeds of the redemption of the 
Old 4 s was applied in any part to releasing collaterals 
pledged to secure any note of Linderman’s. 

The only shadow of evidence in support of any material 
averment of this plea is the statement drawn from Baglin 
on cross-examination by leading questions to the effect that 
he was informed that no surety company would guarantee 
the repayment of money, and that the plan of loaning Old 
4’s was resorted to for the purpose of making a technical 
case against the company. But these statements are neutral¬ 
ized so far at least as regards the right of the plaintiff to go 
to the jury bv the fact that there is nothing in the evidence 
to indicate that this company (or any other company, for 
that matter), had refused or would refuse to guarantee the 
return of money, and by the clear and oft-repeated declara¬ 
tions of Baglin hereinabove quoted that he had no real in¬ 
terest in the transaction; that the agreement between Lin¬ 
derman and himself was represented by the papers drawn 
by the counsel of Heinze, the real party in interest, and that 
the Old 4’s were delivered to Linderman without any re¬ 
striction or understanding as to the use he was to make of 
them. 

Clearly, at the most, the evidence made it a question for 
the jury as to whether there was any such “conspiracy” as 
was charged. 

There is also evidence (37) from which a jury could infer 
that the change from a loan of money to one of bonds was 
suggested by some surety company, and that it was so re- 
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ported to Heinze or Baglin by Linderman’s associate, Wil¬ 
liams, which would permit the natural inference by the jury, 
in the absence of any evidence to the contrary, that the very 
company that wrote the bond, to wit, this defendant, had 
been the one to suggest this formal change in the transaction. 

Counsel for defendant in his cross-examination evidently 
considered that plaintiff appeared in an unfavorable light in 
testifying that Baglin wanted to carry out the transaction 
with Linderman so as to have a good technical case against 
the surety in case of need. We leave it to the court without 
argument to say whether in a case where the borrower has de¬ 
manded good security it was reprehensible or commendable 
for him to take every proper precaution to be in a position to 
hold the surety if the principal did not perform. 

And even if it should be assumed for the sake of the argu¬ 
ment that this plea instead of being without support in the 
evidence as to all its most material averments had been 
shown to l)e true in every particular, the question would 
still remain whether the sale of the Old 4’s and the substi¬ 
tution of a cash loan was material to the risk assumed by 
the defendant. 

It has already been shown that an overdue Government 
bond on which interest has stopped is like most of our Gov¬ 
ernment paper money, a simple promise by the United 
States to pay real money on demand. As was said of stock 
certificates by the Supreme Court in Gorman vs. Littlefield, 
229 U. S., 19, these Old 4’s when overdue “were not the 
property itself, but merely the evidence of it,” and any two 
of them for the same amount “represented the same kind 
and value of property.” 

And the question of materiality is plainly one for the 
jury. The counsel for the defendant earnestly so contended 
in his brief when the case was here before. On page 25 of 
that brief he stated as one of the “points” upon which he 
relied in asking a reversal of the judgment against his 
client: 
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•‘VI. That the materiality of the change in the 
contract should have been submitted to the jury.” 

In the argumentative part of his l»rief (p. 102) he said: 

‘‘Except as to the extension of time, which we in¬ 
sist is material as matter of law, the question of the 
changes made was one of fact and should have been 
submitted to the jury. Ins. Co. vs. Lawrence, 10 Pet., 
p. 516.” 

Yet in support of his motion made to Mr. Justice Wright 
to instruct the jury to render a verdict for the defendant 
counsel insisted, and doubtless will insist here, that because 
of the alleged change from Old 4's to cash in the agreement 
between Baglin and Linderman the surety was discharged 
as a matter of law. 

Mr. Justice Wright did not support this contention. IIis 
opinion in no way reflects upon the honesty of Baglin in 
this transaction. Baglin, as already mentioned, believed 
that what was finally done had been arranged with some 
surety company to satisfy its technical requirements. There 
is nothing in the evidence to indicate that he was not jus¬ 
tified in that belief. 

And this court on the former appeal, with not only the 
evidence of Baglin before it, but with all the evidence offered 
by the defendant as to the alleged deceit practiced upon it, as 
to the materiality of the alleged change in the contract, and 
as to the claim that the defendant would not have signed 
the bond in suit if it had known the Old 4’s were to be con¬ 
verted into cash, distinctly held that the question of fraud 
was one that should have been submitted to the jury. 


On the former appeal counsel for the defendant had much 
to say about the alleged duty of Baglin to disclose to the de¬ 
fendant his agreement with Linderman that the latter, if he 
chose to do so, might pay cash instead of returning the 
Old 4’s. As this was not made a ground of the motion which 


Mr. Justice Wright granted when he took the case from the 
jury, and as the justice himself does not refer to it in his 
opinion, we assume we need not discuss that feature of the 
case now. Besides it is obviously foreclosed by the opinion 
of this court remitting the case to the trial court with in¬ 
structions to submit the question of alleged fraud to a 
jury. 

One claim, however, in this connection was made by de¬ 
fendant’s counsel at the last trial to which we may refer 
here. He suggested to Mr. Justice Wright that Linderman 
was Baglin’s agent because the latter testified that Baglin 
left it to Linderman to get the Old 4’s; that he assisted Lin¬ 
derman by going through “this process” after he, Baglin, 
got the bonds, and that in advance of getting the bonds “we 
agreed to buy them and let Linderman have them for the 
purpose of getting our money back” (30). This does not 
even tend to show that anything was concealed from the 
defendant, much less that Baglin connived at any such con¬ 
cealment. And he affirmatively testified that he heard noth¬ 
ing said by anybody as to concealing from the company 
that was going to give the undertaking anything that was 
taking place, or that it was intended to do so (41). 

If the mere fact that Baglin left it to Linderman to get 
the bond made Linderman Baglin’s agent, every obligee 
in a surety bond who tells the person who is about to become 
his debtor that he must get a surety before the transaction 
is closed would thereby make that person his agent and be¬ 
come bound by his representations. 


We have shown, we submit, that if this were the case of 
a private surety going on a friend’s bond as a kindness to 
him, and without any consideration, the judgment should 
be reversed and a new trial ordered. But much stronger is 
the argument against a surety company. As to them the 
tendency of the later decisions leans more and more towards 
holding that the old rule of strictissimi juris does not apply, 
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and that departure? from the contract, the performance of 
which is secured, will not avail such a surety company unless 
it can show that by such departure it has been injured. 

“Fully recognizing the rule of strictissimi juris as 
applying to contracts growing out of the ordinary 
relation of creditor and simple surety, we cannot and 
do not recognize this rule as applying to contracts 
underwritten by these bonding corporations whose 
business it is (and a profitable one, too, it would seem, 
from the number organized and existing), to insure, 
for a monetary consideration, the obligee against a 
failure of performance on the part of the principal 
obligor. In such cases, before such bonding com¬ 
pany can be released, it must show that the changes 
made in a contract like this, guaranteed by it, oper¬ 
ated injuriously to affect its rights and liabilities. 
* * * The very reason for the existence of this 

kind of corporations, and the strongest argument put 
forward by them for patronage, is that the embarrass¬ 
ment and hardship growing out of individual surety¬ 
ship that give application for this rule is by them 
taken away; that it is their business to take risks and 
expect losses. If, with their superior means and facil¬ 
ities, they are to be permitted to take the risks, but 
avoid the losses by the rule of strictissimi juris, we 
may expect the courts to be constantly engaged in 
hearing their technical objections to contracts pre¬ 
pared by themselves. It is right, therefore, to say to 
them that they must show injury done to them be¬ 
fore they can be relieved from contracts which they 
clamor to execute.” (Atlantic Tr. Co. vs. Laurin- 
burg, 163 Fed., 695.) 

As further showing this tendency, we refer to the follow¬ 
ing late decisions and authorities: 

American Surety Co. vs. Pauly, 170 U. S., 133, 144. 
Hill vs. American Surety Co., 200 U. S., 197, 202. 
Tebbets vs. Guaranty Co., 73 Fed., 95. 

Lakeside Co. vs. Surety Co., 105 Minn., 213, 216-17. 
Brandup vs. Surety Co., Ill Minn., 382 (1910). 
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Rule vs. Anderson, 160 Missouri Appeals, 358-359 
(1911), in which this rule is called a “wholesome 
doctrine. ” 

U. S. Fidelity Co. vs. Bank, 121 Pac., 536 (Wyoming, 
1912). 

Young vs. Bonding Co., 228 Pa. St., 373. 

Brandt on Suretyship, 3d ed. (1905), sec. 15, note 14. 
Pingrey on Suretyship, 2d ed. (1913), £ec. 442 to 
444. ‘ 

Hull v.?. Bonding Co., 86 Kan., 342, 345 (1912). 


The latest case on this subject is Bross vs. McNichols, 133 
Pac. Rep., 783—a case in the Supreme Court of Oregon, 
decided on the 15th of July, 1913. This was a suit upon a 
surety bond which required the indemnitee to notify the 
surety company “immediately” after the occurrence of any 
act involving loss should come to his knowledge. The com¬ 
pany, to escape liability, set up as a defense delay in giving 
such notification. As to that, the court said: 

“The law of suretyship has undergone a consider¬ 
able change in late years. The day of personal sure¬ 
tyship is fast slipping away, and in its stead comes 
the corporate surety for profit. This new condition 
has brought about a new construction of the law. 
The rules as applied to the insured have been soft¬ 
ened, while 'the rules applicable to the surety have 
been drawn more stringently. The reason, there¬ 
fore, lies in the very nature of the transformation. 
Formerly a surety was an individual, or collection 
of individuals, actuated by beneficent motives to 
carry the burden of suretyship, receiving no profit 
or benefit, and, in consequence thereof, the law dealt 
tenderly with him or them. But, in this day and 
age of corporate sureties, when the burden is light¬ 
ened by the payment of adequate premiums, and 
their final liabilities ofttimes secured by counter in¬ 
demnity, the strictness of the old rule is relaxed, and 
the modern-day surety company must show some in¬ 
jury done before he can be absolved from the con- 
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tracts which they clamor to execute. Baglin vs. 
Title, etc., Company (C. C.), 166 Fed., 356; U. S. 
Fidelity & Guaranty Company vs. U. S., 178 Fed., 
692: 102 C. C. A., 192; Guaranty Company vs. Press 
Brick Company, 191 U. S., 416; 24 Sup. Ct., 142; 
48 L. Ed., 242; Atlantic Trust Company vs. Laurin- 
burg, 163 Fed., 695; 90 C. C. A., 274. No claim is 
made by the surety company that the delay of which 
it complains worked to its injury.” 

In this connection it is not out of place to refer to the 
vigorous language of Mr. Justice Miller when delivering the 
opinion of the Supreme Court in Insurance Co. vs. Wilkin¬ 
son, 13 Wall., 222, 234. For years life insurance companies 
had been successfully defending suits on their policies by 
setting up alleged misrepresentations contained in the appli¬ 
cations, when the misstatement relied on had been suggested 
by their own agents. He said: 

“On the other hand, it is well known, so well that 
no court would be justified in shutting its eyes to it. 
that insurance companies organized under the laws 
of one State, and having in that State their principal 
business office, send these agents all over the land, 
with directions to solicit and procure applications for 
policies, furnishing them with printed arguments in 
favor of the value and necessity of life insurance, and 
of the special advantages of the corporation which 
the agent represents. They pav these agents large 
commissions on the premiums tfius obtained, and tlie 
policies are delivered at their hands to the assured. 
The agents are stimulated by letters and instructions 
to activity in procuring contracts, and the party who 
is in this manner induced to take out a policy, rarely 
sees or knows anything about the company or its 
officers by whom it is issued, but looks to and relies 
upon the agent who has persuaded him to effect in¬ 
surance as the full and complete representative of the 
company, in all that is said or done in making the 
contract. Has he not a right to so regard him? It 
is quite true that the reports of judicial decisions are 
filled with the efforts of these companies, by their 
counsel, to establish the doctrine that they can do all 
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this and yet limit their responsibility for the acts of 
these agents to the simple receipt of the premium and 
delivery of the policy, the argument being that, as to 
all other acts of the agent, he is the agent of the as¬ 
sured. This proposition is not without support in 
some of the earlier decisions on the subject; and, at a 
time when insurance companies waited for parties to 
come to them to seek assurance, or to forward appli¬ 
cations on their own motion, the doctrine had a rea¬ 
sonable foundation to rest upon. But to apply such 
a doctrine, in its full force to the system of selling 
policies through agents, which we have described, 
would he a snare and a delusion, leading, as it has 
done in numerous instances, to the grossest frauds, 
of which the insurance corporations receive the l>ene- 
fits, and the parties supposing themselves insured 
are the victims. The tendencv of the modern de- 
cisions in this country is steadily in the opposite di¬ 
rection/’ 

Perhaps we have dignified some of the defendants’ conten¬ 
tions in this case by giving them more attention than they 
deserve. This court seemingly thought the defense growing 
out of the difference above referred to of one day in the time 
fixed by the return of the Old 4’s as not of sufficient impor¬ 
tance to t>e mentioned at all in sending the case back for a 
new trial, although counsel for the defendant had devoted 
20 pages of his brief to its consideration. The other chief 
reliance now of the defendant—that Baglin was willing to 
take any absolute promise of the United States to pay a cer¬ 
tain sum of money on demand in discharge of Linderman’s 
promise to return certain of such absolute promises—is 
equally as technical and unsubstantial. To both of them 
may be applied the rule that courts do not deal with trifles 
(U. S. Glass Co. vs. Matthews, 89 Fed., 829; Bank vs. Hvde. 
131 Mass., 77). 
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IV. 

The Exclusion of Evidence. 

The several questions the exclusion of which form the 
subject of the assignments of error numbered from 3 to 9, 
inclusive, all relate to the testimony of Baglin at the former 
trial of this case concerning his knowledge of what repre¬ 
sentations to the defendant were made bv Linderman when 
he procured the bond in suit. As we have seen (Record. 
30 and 41), he denied at the second trial knowing any¬ 
thing about any such representations; but on his cross- 
examination he had been led to sav that he had testified at 
the first trial that in this transaction he was simply trying 
to carry out the original agreement by which Ileinze was to 
lend $75,000 to Linderman, and to put that in such a form 
that the surety company would give the security without 
knowing it was liable for the money (30). 

It is true that he immediately added that when he so 
stated he had misconstrued the question. But notwith¬ 
standing,* this admission plainly, as we think, rendered it 
competent for Baglin’s counsel to bring out that at that 
same time he had also testified that he knew nothing as to 
what Linderman stated to the defendant ; that no one had 
ever suggested in his presence what should be said to the 
defendant, and that neither Linderman nor anyone else 
had ever told him what was in fact said to the defendant 
which led it to execute the bond in suit. The exclusion of 
this evidence, if the case had gone to the jury, would have 
left it to conclude that Baglin, contrary to what he testi¬ 
fied at the second trial, had admitted at the first trial, 
that with his co-operation the intention of Linderman to 
raise money on the Old 4’s w r as concealed from the de¬ 
fendant. 

This ruling of the trial court thus involves a question 
which may arise again if there is to be another trial, and it 
is therefore brought to the attention of this court now. 
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On the whole, it is respectfully submitted that the judg¬ 
ment below should be reversed, and the case again remanded 
to the Supreme Court of the District, with instructions to 
grant a new trial. 

DEAN EMERY, 

A. S. WORTHINGTON, 

Attorneys for Appellant. 


* 
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APPENDIX. 

Opinion of Mr. Justice Wright on Motion to Direct 
a Verdict for the Defendant. 

The Court (Wright, J .): It is agreeable to the elabora¬ 
tion of the reasons for the conclusions the court is about to 
express to identify the legal premise upon which the obliga¬ 
tion of a surety depends, and which determines the right of 
the obligee to call upon the surety to respond. 

It is an inevitable predicate essential to suretyship that 
there shall have been a contract between the obligee and a 
third party, the performance of which the surety assures. 
If there be such a contract and its obligations continue so 
that, at the time for the performance of the obligation of the 
surety, the obligee is in a position to demand^ of the third 
party, to call upon him, and to require him to perform the 
original contract according to its original terms, and there 
is a failure by the third party in an original duty which still 
continues, then the obligation of the surety for the fulfill¬ 
ment of his assurement is fixed and he must respond. But 
if, after the making of the original contract between the 
obligee and the third party, there transpires that which su¬ 
persedes it, which obliterates it, either by performance or 
bv the making of some new agreement between the obligee 
and the third party, which takes the place of the original 
contract, and by virtue of which the original contract disap¬ 
pears, then the contract, the performance of which the surety 
undertook to assure, no longer exists; there remains no duty 
the performance of which the surety has obliged himself to 
assure. 

Inasmuch as the rights that grow out of a contract belong 
to the parties to it; inasmuch as they who made it may 
supersede it by a new contract if they see fit, any new con¬ 
tract—and contracts are made by conduct as well as by 
words—which supersedes the original contract or obliterates 
it, eliminates the obligation of the surety. A right to the 
performance of a contract is not lost, without there be a con¬ 
sideration for its relinquishment. The reason why there 
must be a consideration for a new agreement in order for it 
to release the surety, is because no agreement is obligatory 
or binding unless there be a consideration for it. It is per- 
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haps more accurate to say that there must be a new contract 
before the obligee of the original contract is deprived of any 
rights which accrued to him by virtue of the original con¬ 
tract. 

Having these considerations of general nature in mind, 
let them be applied to the facts that have been developed by 
the concrete case at bar. It may be assumed, for such dis¬ 
cussion of the case as that in which the Court will now in¬ 
dulge, that there was an agreement between Baglin and Lin- 
derman for the loan of the bonds, for the return of the 
bonds, and that the contract suretyship here in suit guaran¬ 
teed the performance of that agreement. It may be also 
assumed that up to the moment of the redemption of the 
bonds in the office of the cashier of the bank, that contract 
continued to exist; and that when Baglin and Linderman 
appeared in the office of the cashier there did exist between 
them the contract for the loan of the bonds; that the bonds 
had been delivered under that contract as a loan, and that 
Linderman’s obligation was to return them as a loan, and 
that the contract of the surety assured the performance of 
that agreement. 

If there then transpired between Linderman and Baglin 
anything which substituted a new mutual understanding or 
new contract for the original contract to make a loan of the 
bonds, so that the new contract obliterated that feature of the 
original contract which characterized it as a contract of loan, 
then the original contract between the two was obliterated, 
and nothing remained, the performance of which the surety 
had assured. 

It is not necessary to the actual execution of an implied 
mutual understanding—that is to say, it is not necessary to 
the actual execution and performance of an implied con¬ 
tract that words should pass between the parties on the sub¬ 
ject, if their acts give actual execution to a new mutual un¬ 
derstanding. 

The result of what transpired between Baglin, Linderman 
and the cashier of the bank was to divest the contract orig¬ 
inally maintaining between Linderman and Baglin, of the 
nature of a loan; because, if there was a loan originally, the 
result of it was this: That the legal title to the-bonds re¬ 
mained in Baglin, and that he had, during the time of the 
loan, deprived himself of the right of possession and use of 
the bonds. That, in my judgment, is what the result of this 
transaction was: If it was a loan, the legal title to the bonds 
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remained in Baulin. T cannot escape the conclusion that 
what transpired in the way of redemption of the bonds, in 
which Bag!in took part and to which he assented, although 
he may have said no express words on the subject, decharac- 
terized the prior situation; was an assent by him that the 
legal title to the bonds should no longer remain in him, but 
should pass out of him and into the bank for the purpose of 
redemption; thereby decharacterizing the transaction from 
the nature and quality of a loan. 

Even if it be true that the strict legal title to the bonds did 
not continue in Baglin during the time of a strict loan; even 
if it be true, as contended by counsel for the plaintiff, that 
the obligation of the borrower was not the return of the spe¬ 
cific bonds, but could be satisfied bv the return of anv Old 4 
bonds; vet the result of the transaction between the 
cashier and Baglin and Linderman was the same; in 
that by assenting to the disposition of the rights and 
property which Baglin had in the bonds (either those 
bonds or other Old 4 bonds; in doing that which amounted 
to an absolute disposition and sale of Baglin’s right to 
the bonds, a disposition of Baglin’s property for Lin- 
derman’s benefit; the only obligation that Baglin there¬ 
after had a right to require Linderman to perform, 
was not an obligation to give him back bonds, whether these 
particular bonds or other Old 4 bonds, but only a right to 
call upon Linderman to restore to Baglin the value of Bag¬ 
lin’s property which had thus been disposed of for Linder- 
man’s benefit—in other words, the cash. After that transac¬ 
tion of redemption, there remained in Baglin no shadow of 
right to require Linderman to return to him bonds. After 
that transaction, he could not have maintained in any tribu¬ 
nal a position which would have required Linderman to 
have returned to him bonds. The result of that transaction 
with the cashier, all other propositions advanced by the 
plaintiff being conceded, was to deprive Baglin entirely of 
the right which the original contract of loan gave him, to 
call upon Linderman to return to him bonds, either the 
specific Old 4s or other Old 4s; in other words, was to de¬ 
prive him of the right to have done the very act which the 
original contract required of Linderman, and which the 
defendant guaranteed. The original contract of loan was 
superseded, abrogated and entirely obliterated by the subse¬ 
quent transaction of the redemption of the bonds; and if it 
be conceded—as I have, for the sake of the ruling, conceded 
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and assumed—that the surety company did enter into a con¬ 
tract to assure the performance of the original loan agree¬ 
ment. that original contract between Baglin, the obligee of 
the bond, and Linderman. the third party, was superseded 
by the new arrangement. It did not any longer exist, and 
the surety was under no obligation concerning it, for the 
reason that Baglin himself changed, by his conduct of par¬ 
ticipation in the redemption of the bonds, the original con¬ 
tract. so that he no longer preserved against Linderman the 
right to have it performed, and therefore there no longer 
existed any contract which the surety company had bound 
itself to assure. 

Respecting the position of the defendant concerning the 
difference in dates l>etween the bond and the contract, while 
T shall not undertake to elaborate to great extent the opin¬ 
ions which I entertain in that regard, but only suggest 
them:—T am unable to escape the conclusion that the dif¬ 
ference of a dav in the delivers 7 of fortv-odd thousand dol- 

• t t 

bars’ worth of Government bonds on Wall Street is a ma¬ 
terial difference in contracts; so that a contract for delivery 
of so many bonds on the 25th dav of the month is not the 
same as a contract to deliver such bonds on the 26th day of 
the month. 

Upon the proposition whether or not the plaintiff is in 
the ease here entitled to avail himself of the position that 
the difference in date was a mutual mistake, this must be 
said: The suit here is upon a written instrument, which ex¬ 
presses the terms of the contract of suretyship upon which 
the claim of the plaintiff stands. In other words, here is an 
action which says to the defendant that it is sued because it 
made an agreement to guarantee the return of bonds on the 
25th. If. in fact, it contracted for the return of bonds on 
the 26th. that agreement cannot prevail in an action upon a 
writing which required a return of bonds on the 25th. If 
in this material respect of date of performance there was 
mutual mistake, there must be first an action for reformation 
of the contract on that ground^-The action here being upon 
a writing, must prevail or not according to the terms of that 
writing. 

For either of these reasons I am unable to reach any con¬ 
clusion other than that the motion ought to be granted. It 
will therefore be granted. 

Mr. Worthington: Your Honor will allow us an excep¬ 
tion? .. 
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The Court: Yes. 

Gentlemen of the jury, that conclusion relieves you of the 
responsibility of determining the questions or any of them 
involved between the plaintiff and defendant here, and you 
mav render your formal verdict in favor of the defendant. 

Respecting the application for the filing of amended pleas, 
it should be said that when, in the development of a trial, it 
appears that the evidence shows an issue of fact which the 
pleadings, which contented the parties up to the time, do 
not disclose, the Court could for that reason alone permit or 
require amendments appropriate to conform the pleadings to 
the issue which is in fact made. The amendments may be 
filed. 


i 
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IN THE 


(Court of Appeals, District of Columbia 

October Term, 1913. 

No. 2591. 

George Baglin, Appellant, 
vs. 

Southern Surety Company, Appellee. 

BRIEF FOR APPELLEE. 

Statement. 

This case is an appeal from a judgment of the Supreme 
Court of the District of Columbia in favor of appellee, 
upon a second trial held pursuant to the mandate of this 
court accompanying its Opinion in 37 App. D. C., 16, re¬ 
versing a judgment in favor of the appellant upon a ver¬ 
dict directed by the trial court. The action was upon a 
bond given by the appellee to the appellant, the defense to 
which was that it had been fraudulently obtained, which 






2 


defense the lower court upon the former trial had refused 
to entertain on the ground that it could be availed of only 
in equity. Upon the second trial, the court directed a ver¬ 
dict for the appellee at the close of the plaintiff’s testimony, 
followed by the judgment in favor of the appellee from 
which the present appeal is taken. 

The Pleadings. 

The pleadings were substantially as follows: The ac¬ 
tion was in debt on a bond (Rec., 22) executed by the ap¬ 
pellee to the appellant, dated July 10, 1907, conditioned for 
the return on or before the 25th day of September, 1907, 
by Garrett B. Linderman to the appellant of United States 
Government bonds known as “Old 4’s,” of the par value 
of $45,000. The declaration was in two counts, the first 
declaring upon the obligatory part of the bond, simply, and 
the second count setting out, also, the condition. 

The pleas, omitting duplication arising from the fact 
that there were two counts in the declaration, were in sub¬ 
stance as follows: 

1. Non cst factum. (Plea, 1, Rec., 10.) 

2. That Baglin never loaned Linderman the Government 
bonds referred to in the undertaking in suit, which loan 
was a condition precedent to the defendant’s liability under 
its writing obligatory. (Pleas, 3, 4, Rec., 5-6.) 

3. That the defendant’s writing obligatory was obtained 
by means of a fraudulent conspiracy between Linderman 
and the appellant to pretend that the appellant had loaned, 
or was about to loan, Linderman the Government bonds 
described in the writing obligatory, with a secret agreement 
among themselves, unknown to the appellee, that the said 
securities should not be in fact loaned. (Plea, 7, Rec., 6.) 

4. That Baglin sold the Government bonds within a 
short space of time, to wit, within six hours after his pur- 
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chase thereof, and appropriated the funds derived from the 
sale to his own use, to defraud the appellee. (Plea, 8, 
Rec., 6-7.) 

5. That the writing obligatory in suit was executed by 
the appellee on the faith of the representation that Baglin 
had loaned Linderman the Government bonds, to be re¬ 
turned by Linderman to Baglin; that, after the execution 
of the appellee’s obligation, and without its consent or 
knowledge, the appellant altered and abandoned the agree¬ 
ment between himself and Linderman for the performance 
of which the appellee’s bond was executed, and entered into 
a new agreement that the appellant would not expect or 
require the return of the bonds by Linderman, who there¬ 
upon, in the presence of the appellant and with his knowl¬ 
edge and consent, converted them into money by sale, for¬ 
ever disabling himself from returning them to the appel¬ 
lant, whereby appellee’s obligation bacame extinguished. 
(Plea, 2, Rec., 10.) 

6. That, after the execution of the obligation in suit, 
showing on its face that it was conditioned upon the re¬ 
turn by Linderman to appellant of the securities therein 
alleged to have been loaned, the appellant and Linderman, 
without the knowledge or consent of the appellee, entered 
into an agreement that the appellant would not expect or 
require Linderman to return the bonds, but to return their 
equivalent in money in lieu thereof, pursuant to which 
agreement Linderman, with the appellant’s knowledge, con¬ 
currence and consent, but without the knowledge or con¬ 
sent of the appellee, sold the bonds and forever disabled 
himself to make return thereof in accordance with the con¬ 
dition of the appellee’s obligation, whereby the appellee was 
released from the obligation of its bond. (Plea, 5, Rec., 
10 - 11 .) 

7. That, prior to the execution of the obligation sued 
upon, Linderman was indebted to the appellant in the sum 
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of $15,000 and desired to secure other large sums of 
money, and that, for the purpose of procuring money with 
which to pay the said indebtedness and to secure such fur¬ 
ther sums, the appellant and Linderman entered into a con¬ 
spiracy to represent to the appellee that the Government 
Old 4’s mentioned in the obligation in suit were to be loaned 
by the appellant to Linderman, and were to be returned by 
the latter to the former on or before the 25th day of Sep¬ 
tember, and thereby to induce the appellee to become surety 
for the said return, after which, and pursuant to their con¬ 
spiracy to raise money at the risk and cost of the appellee, 
the appellant and Linderman purchased certain Govern¬ 
ment Old 4’s and simultaneously sold them again, applying 
their proceeds to repayment of the existing debt from Lin¬ 
derman to the appellant and the residue thereof to the 
uses of Linderman, and by reason thereof no liability ever 
accrued against appellee under its writing obligatory. ( Plea, 
9, Rec., 12-13.) 

8. That, as appears from the recital of the obligation 
sued upon, it was executed upon an agreement between the 
appellant and Linderman that the former would lend the 
latter the aforesaid Government bonds, to be by him re¬ 
turned to the appellant, and that, subsequently to the exe¬ 
cution of the obligation in suit, guaranteeing the fulfill¬ 
ment of the said agreement, the appellant altered and aban¬ 
doned the said agreement for the performance of which 
the appellee’s bonds was executed and entered into a new 
agreement with Linderman that the loan of the said se¬ 
curities should be merely fictitious, for the purpose of hold¬ 
ing the appellee, and that they should never be actually 
loaned, but that the appellant should go through the form 
and appearance of a loan of the said securities to Linder¬ 
man, and that, in pursuance of this new agreement, ap¬ 
pellant and Linderman conspired to defraud the appellee by 
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a fictitious tender of the securities by the appellant to Lin- 
derman, not for the purpose of lending them, but with the 
intended purpose immediately to procure them to be sold 
and to obtain thereby from the proceeds of their sale 
$15,000 which Linderman then owed the appellant, that 
a bona fide loan of the said securities as contemplated by 
the terms of the writing obligatory should never be made, 
and that by reason of the plaintiff’s failure to make a bona 
fide loan of any securities to Linderman, which was a con¬ 
dition precedent to liability upon the defendant’s bond, Lin¬ 
derman was without liability to return any bonds to the 
plaintiff, and no liability upon the part of the appellee under 
its writing obligatory ever accrued. (Plea, 10, Rec., 13-14.) 

9. That, by the terms of its bond, the securities which 
were to be loaned by the appellant to Linderman were to 
be returned by Linderman to the appellant on or before 
September 25th, upon the faith of which representation the 
appellant executed its said writing obligatory, and that, 
after its execution, the appellant and Linderman, without 
its knowledge or consent, extended the time for the return 
of the said bonds to the 26th day of September, which 
agreement for so extending the time for returning the 
Government bonds loaned or to be loaned was made with¬ 
out the consent or knowledge of the appellee, by reason 
whereof it was released from the obligation of its said 
bond. (Plea, 11, Rec., 17-18.) 

10. That the plaintiff did not lend U. S. Government 
bonds known as Old 4’s of the par value of $45,000, or 
of any other amount, to Garrett B. Linderman, to be re¬ 
turned to him on or before the 25th day of September, 
1907, as contemplated in and by the defendant’s bond sued 
upon in this action and to secure the return of which its 
said bond was given. (Rec., 19.) 


\ 
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The Facts of the Case. 

The facts, stated in the order of their occurrence rather 
than in the somewhat disconnected order in which they ap¬ 
pear in the bill of exceptions, are as follows: 

The transaction of which the bond in suit was an inci¬ 
dent took place in reality between Linderman and one F. 
Augustus Heinze, the appellant being simply an employee 
and representative of Heinze in the matter, without any 
personal interest in it of his own. (Rec., 23, 37.) 

On June 19, 1907, a written contract was entered into 
between Linderman and Baglin, appearing at p. 25 of the 
record, under which Baglin was to deposit 6700 shares of 
United Copper Common stock with the Metropolitan Trust 
Company of New York as collateral to secure a loan of 
$200,000 upon their joint promissory note, payable Sep¬ 
tember 26, 1907, out of the proceeds of which loan Baglin 
was to lend Linderman $75,000 upon Linderman’s furnish¬ 
ing a bond by the People’s Surety Company guaranteeing 
repayment of the loan, with interest, on September 26th. 
Baglin owned no United Copper stock, the shares to be de¬ 
posited belonging to Heinze. $15,000 of the $75,000 which 
Linderman was to receive was advanced to him at the date 
of this transaction, the additional $60,000 to be paid him 
when the Surety Company’s bond was given (Rec., 15). 
This bond Linderman never furnished, because, as Baglin 
was duly informed, the Company would not give a bond for 
the repayment of money (25). Linderman and one Wil¬ 
liams, who represented or aided Linderman in the matter 
(37), told Baglin that no Surety Company would give a 
bond if it knew it was going to be held for the return of 
cash (28, 37)—it would not give a bond for the absolute 
payment of money (31). The circuitous method, present¬ 
ly to be described, of obtaining the desired Surety Com¬ 
pany obligation was resorted to, instead of lending the 




$75,000 straight out as per the agreement of June 19th, 
because the Surety Company would not give an obligation 
for the return of money so loaned (30). Appellant testi¬ 
fied on the former trial, and confirmed it at the second, that 
Linderman told him he could not get a Surety Company, to 
write a bond for the return of cash (32). Both Linder¬ 
man and Williams told appellant, within a day or two after 
the $200,000 loan was made, which was June 26th, that 
they could not get a Surety Company to guarantee the pay¬ 
ment of money (44). 

The result of this situation was that Linderman had $15,- 
000 of Baglin’s money, or of Heinze’s, for which they had 
no security and could not get that originally contemplated, 
and for the repayment or the securing of which debt they 
were interested in providing in some other manner. The 
question of how to get over the difficulty arising from the 
fact that the Surety Company would not give a bond to 
pay money absolutely “was discussed freely between Mr. 
Heinze and Mr. Linderman, and it was suggested by Mr. 
Linderman and Mr. Williams that we could get a Surety 
Company to give a bond for the return of securities. That 
was the plan we had to get over the difficulty of getting a 
bond for the return of money straight out’’ (31). It was 
“for the purpose of getting our money back" that Heinze 
and Baglin agreed to buy bonds as hereinafter recited and 
let Linderman have them (30). 

This plan was to purchase, and, in form, to lend to 
Linderman, bonds known as Government Old 4’s, which 
were already matured, bore no interest and were redeem¬ 
able at par, to the amount of $75,000 par value—being 
the amount of the loan which was to be made to Linderman 
out of the proceeds of the Metropolitan Trust Company 
discount if he could have gotten the Surety Company’s 
guaranty for repayment of the money; to have Linderman 
obtain Surety Company undertakings for return of these 
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bonds thus “loaned,” and then to have Linderman dispose 
of the bonds, pay Baglin, for Heinze, the $15,000 loan out 
of their proceeds, and, in September, to hold the surety 
companies for payment of the $75,000, in money, with 
precisely the same effect as if they had been willing and 
had consented to give a bond for the repayment of money 
“straight out.” They acordingly obtained the bond of the 
appellee which is in suit for the return of $45,000 of the 
bonds thus “loaned,” and from the Title & Guaranty 
Company, of Scranton, Pa., another surety company, a 
similar bond for the return of the remaining $30,000 of 
Old 4's necessary to make up the $75,000. The bond in 
suit, it will be observed (3-4), recites that the appellant 
“has loaned, or is about to loan, to Garrett B. Linderman, 
of South Bethlehem, Pennsylvania, United States Govern¬ 
ment bonds known as ‘Old 4’s,’ of the par value of forty- 
five thousand dollars ($45,000), redeemable after July 1, 
1907, and whereas the said Linderman has promised that 
he will return to the said Baglin the aforementioned se¬ 
curities, on or before September 25, 1907. Now the con¬ 
dition of this obligation is such that if the said Garrett B. 
Linderman, his heirs, executors, and administrators, shall 
and do return to the said George Baglin, his executors, ad¬ 
ministrators and assigns, the said above mentioned se¬ 
curities on or before said 25th day of September, 1907, 
then this obligation shall be void; otherwise to remain in 
full force and effect.” 

This bond, it will be seen, plainly contemplated, and was 
conditioned upon, a loan, in the natural and commonly ac¬ 
cepted meaning of that term, and provided, in terms, for 
return of “ the said above mentioned securities”— i. e. t the 
bonds which both Baglin and Linderman had agreed to 
represent (Rec., 30-1), for the purpose of obtaining the 
loan, were to be “loaned” by the former to the latter. This, 
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however, never had been the intention of either Baglin or 
Linderman; the bonds were delivered by the former to the 
latter upon a written option, in no way disclosed or inti¬ 
mated to the Surety Company, “that Linderman might 
either return the bonds, or their equivalent in cash” (23). 
Baglin saw the obligation in suit before he executed the 
option or parted with the Government Old 4’s, and knew 
that it “was for the return of these bonds we were to loan 
Linderman on or before September 25 th”; and not only 
had he seen it, but it had been passed upon by Heinze’s 
attorneys before the bonds were delivered to Linderman 
(23, 27). 

Thereupon, having thus seen, examined and become fa¬ 
miliar with the bond in suit, and with its intent and mean¬ 
ing, the appellant and Linderman, with the assistance of 
their attorneys, on July 17, 1907, in New York where he, 
Heinze’s attorneys .and Linderman were, the appellee’s 
nearest office and representatives being in Washington, 
where it on July 10, 1907, had executed the obligation in 
suit, executed the agreement of the former date appearing 
at pp. 23-4 of the record, modifying the agreement of July 
19th to lend Linderman $75,000 by providing that, instead 
of doing so, Baglin would lend him $75,000 in Old 4’s— 
Linderman, curiously enough, to furnish in part the money 
to buv the bonds which were thus to be “loaned"to him; that 
Linderman should return “the said United States Govern¬ 
ment bonds, or others of the description and par value 
above referred to,” and this not on September 25th, the 
date fixed by the obligation in suit, but on September 26th, 
Linderman contemporaneously to furnish Baglin with sat¬ 
isfactory Surety Company bonds for return, not of the 
bonds loaned him, but “of the United States Government 
bonds of the description and par value above referred to,” 
and contemporaneously to pay the $15,000 which had been 
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loaned him by Baglin, for Heinze, in June. This agree¬ 
ment of July 17 was executed and the subsequent transac¬ 
tions between Baglin, Linderman, their attorneys, and 
Klein, the cashier of Heinze’s bank, presently to be stated, 
were performed after Baglin had gotten the appellee’s bond, 
on which his suit is based (Rec., 30). So far as appellant 
knew, neither the Surety Company, nor any of its agents, 
knew what was being done on that day in New York, no 
official or representative of the company being present 
(33). 

Asked, at p. 26 of the record, why it was thus agreed 
that, instead of loaning Linderman $75,000, appellant should 
lend him that amount of Old 4 bonds, he answered: “It 
was because Linderman could not get his surety obligation 
to guarantee the $75,000 loan originally agreed upon.” 
He testified at the former trial of this case that a scheme 
of getting bonds and selling them again because they could 
not get a surety company to guarantee the return of money 
was discussed by appellant, with both Linderman and Wil¬ 
liams (27); the reason they did not loan the money to 
Linderman was that they could not get an undertaking for 
the return of cash, and they did it in this way to comply 
with the terms of the obligation—“I loaned the bonds ex¬ 
pecting to hold the Surety Company for the money, al¬ 
though its bond was to have the bonds returned to me”; he 
“knew Linderman said he could not get a surety company 
knowingly to give a bond for the return of cash” (28). 
He had testified in the Philadelphia suits that he had under¬ 
stood, from what Linderman and Williams had said, “that 
no surety company would give a bond if it knew it was 
going to be held for the return of cash,” and, when asked 
what other reason there was for resorting to the process 
which was followed except to get a bond to pay cash with¬ 
out the company knowing it was giving that kind of an ob- 


li 


ligation, he answered: “It was probably the same thing” 
(28-9). He testified at the former trial, and it is true, 
“that we went through this roundabout proceeding because 
we wanted to get the Surety Company’s bond technically 
binding on them” (29). Linderman had to pay $1,200 pre¬ 
mium on the Old 4’s in order to substitute this loan of 
bonds for the loan of money, which was “an unnecessary 
expense except for the purpose of making a technical case 
against the Surety Company, and this was its object. The 
bonds stayed in Linderman’s hands about five minutes or 
so after he got them” (29). He testified at the former 
trial that the reason they did not deliver $60,000 to Lin¬ 
derman and cancel the $15,000 note, “was in order to make 
a case against the Surety Company” (29). He “looked to 
the bond transaction to get back the $15,000, and was in¬ 
terested to that extent” (30). Contending, at first, that 
he gave Linderman no assistance in procuring the bond, 
he finally admits that they aided him to the extent of agree¬ 
ing to buy the Old 4’s and let Linderman have them, for 
the purpose of getting their money back, and to that ex¬ 
tent aided him in getting the bond (30)—in other words, 
the agreement was made in order to enable Linderman to 
represent to the Surety Company that there was to be a 
loan of the Old 4’s. “We knew that our agreement to buy 
the bonds and loan them to him was simply for the pur¬ 
pose of enabling him to get a bond from the Surety Com¬ 
pany,” and to that extent knew he was assisting Linder¬ 
man to get the bond (30-1). He got the undertaking in 
suit before he did the other things which he did that day 
(30), i. e.y before he executed the agreements of July 17th, 
bought the Old 4’s, or turned them over to Linderman. 

After the execution of the modified agreement of July 
17th, above noted, another difficulty was encountered. 
Notwithstanding its terms, Linderman did not feel safe in 
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proceeding to sell bonds which had been “loaned” him, and 
which bonds he had represented to the appellee he was to 
return to the lender, without a more explicit statement by 
the latter, in writing, of his willingness and consent to their 
sale; and they thereupon proceeded to execute the second 
agreement of July 17th, which appears at p. 27 of the rec¬ 
ord, and which provides as follows: 

“Mr. Baglin also represents hereby to Mr. Linderman 
that it is his desire and intention at the time when said 
bonds would be returnable pursuant to the aforementioned 
agreements, to accept from Mr. Linderman the face value 
of said bonds in cash, with interest at six per cent, in lieu 
of the return of the bonds themselves.” This provision, 
he testifies, “was put in at Linderman’s request, because 
he was not willing to sell the bonds without something in 
writing to show that I was willing he should sell them.” 
Appellant testified at the former trial, and admitted at the 
present trial the truth of that testimony in every particu¬ 
lar, that he put that into the agreement to show that he was 
willing that Linderman should sell the Old 4’s, and that he 
thereupon stood by and saw him sell them (35). 

These conferences of July 17th were had, and the two 
agreements of that day were executed, in the office of Mr. 
Heinze, who was then President of the Mercantile National 
Bank, located in the same building, and of which a Mr. 
Klein was cashier. They did not succeed in securing, on 
that day, the entire $45,000, par value, of the Old 4’s 
necessary to consummate their plan, but obtained only 
$42,950. After the two agreements of that date had been 
executed and delivered, appellant, having gotten possession 
of the obligation in suit at an earlier time in the day, be¬ 
fore he bought the Old 4’s, delivered them when pur¬ 
chased, to the said amount of $42,950, to Linderman, and, 
it being about the close of business hours, too late to re- 
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deem them on that day before the close of the Government 
offices, they went together into the bank, where Baglin in¬ 
troduced Linderman to Klein, and the latter handed Klein 
the Old 4’s with request to pay him, Linderman, $30,000, 
and to pay to Baglin the remaining $12,950, the same to be 
on account of the $15,000 loan made in June. Klein ac¬ 
cordingly paid Linderman the $30,000 on that day, and 
later, after reimbursing himself or his bank the $30,00 
which had been given Linderman, paid their re¬ 
maining proceeds to Baglin, this residue being 
$2,050 short of full payment of the $15,000 promis¬ 
sory note because of the failure of the parties to obtain the 
full $45,000 of Old 4’s on the preceding day. Later, on 
July 25th, Old 4’s to make up this deficiency, with the ex¬ 
ception of $100 which seems to have been somehow over¬ 
looked, were obtained, when the same process was gone 
through of delivering to Linderman, then going with him 
to Klein, who cashed them and gave Baglin the proceeds, 
as payment in full of the balance due on the $15,000 prom¬ 
issory note (Rec., 23, 32, 33). 

As will appear from examination of the record, the ap¬ 
pellant at this second trial endeavored to extricate himself 
as far as he could from the effect of some of the admis¬ 
sions made by him on the former trial, of which efforts 
due advantage is sought to be obtained in the brief on his 
behalf. As will further appear, however, upon such ex¬ 
amination, no single instance exists in which, upon cross- 
examination, he did not in every essential or material par¬ 
ticular finally come back to his original statements at the 
former trial and leave his case finally just where he had 
originally placed it. The following, from p. 30, is an il¬ 
lustration : 

Having testified that the original agreement was that 
Heinze was to lend Linderman $75,000, for which he was 
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to get the security of a surety company, he was further 
cross-examined as to his former testimony as follows: 

“Q. And in all subsequent transactions they were 
simply trying to carry out in good faith this transaction 
between Heinze and Linderman? 

“A. Yes, sir. 

“Q. And to get Linderman the $75,000 he wanted? 

“A. That is correct. 

“Q. And to get Heinze the security of the surety 
company ? 

“A. Yes, sir. 

“Q. And to put that in such form that the surety 
company would give the security without knowing it 
was liable for the money? 

“A. That is correct.” 

Thereupon, at the present trial, being asked whether 
this former testimony was true, he answered, “No.” 

“O. Did you not so testify at the last trial? 

“A. If I did, I misconstrued that question. 

“Q. What other object was there; why didn’t you 
lend him the money straight out? 

“A. We could not lend him the money straight out. 

“Q. Why not ? 

“A. Because the surety company would not give an 
obligation for that. 

“O. You had to lend it in this way in order to get 
a surety company at all? 

“A. Yes. 

“Q. And that is the reason you did it in this way? 

“A. Exactly.” 

He understood from the beginning, after he knew Lin¬ 
derman could not get a surety bond to pay money, that 
these bonds were to be gotten in the way described and 
then redeemed, and the money gotten in that way (29). 
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He did not know that the surety company, or any of its 
agents, knew what was being done, nor did it have any 
representative present (33). 

So, at p. 29, he testifies that he first knew the bonds 
were to be redeemed when he went to Klein with Williams 
and Linderman, and that he did not agree to it; but, on the 
same page, he testifies that he did not protest against it— 
“I did agree to Linderman’s request to Klein that he should 
give him $30,000 and pay me $15,000 the next day—that 
is, I was to take the money, but I did not agree to it. Lin¬ 
derman instructed Klein to turn over to me all over $30,- 
000, and I acquiesced in it. * * * I knew we were 

making it impossible for him to return the identical bonds 
that I had loaned him, but he might buy similar bonds”— 
repeating in this connection the fact that he had been in¬ 
formed by Linderman and probably by Williams, on sev¬ 
eral occasions, that it was impossible to get a bond for the 
return of a cash loan. Further, although thus at p. 29 
endeavoring, we submit most ineffectively, to assert that 
he did not ‘"agree” to Linderman’s selling the bonds at the 
interview with Klein—“that is, I was to take the money, 
but I did not agree to it”—he testifies later, at p. 35, that, 
before going to Klein at all, he had put into the second 
paper of July 17th the fact of his desire and intention to 
take money with interest instead of the bonds, at Linder¬ 
man’s request, “because the latter was not willing to sell 
the bonds without something in writing to show that I was 
willing he should sell them” (35). 

The same fact will be found with respect to every at¬ 
tempted evasion of, or attempt to escape from, any item of 
the damaging testimony given against himself at this or the 
prior trials; with the result that, at the conclusion of the 
testimony, the uncontradicted facts were that this device 
of a pretended loan of Old 4’s originated solely in the 
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known inability to procure a surety company bond for re¬ 
payment to Baglin of the $75,000 which was to be loaned 
Linderman under the June 19th agreement; that this ob¬ 
stacle was discovered after Linderman already had $15,- 
000 of Heinze's money, unsecured, and that, learning that 
surety companies would give obligations for the return of 
securities loaned, the scheme was concocted of making an 
agreement for the loan, in form, of Old 4’s to Linderman, 
so that he might apply to surety companies upon that basis, 
obtain obligations for return of the securities thus loaned, 
deliver the obligations thus procured to Baglin, who would 
thereupon buy the Old 4's, with moneys furnished partly 
by Heinze and partly by Linderman, sell the Old 4’s, 
making their return impossible, and in this manner make 
the surety companies become guarantors for the return of 
money, without knowledge upon their part that this was 
the obligation being assumed by them or the contract into 
which they were being misled into entering, and with 
knowledge upon the part of appellant that they would 
not knowingly enter into a guaranty of that character. 

It is further to be noted that, notwithstanding the evasive 
though we submit ineffectual effort of the appellant to be¬ 
cloud if not deny the fact that, on July 17th, he gave $43,- 
950 of the Old 4’s to Linderman with the knowledge that 
the latter would immediately sell them, and for that pur¬ 
pose, he not only fails to renew that effort with respect to 
the remaining $2,050 of the bonds which were thus bought, 
“loaned” and sold on July 25th to complete payment of the 
$15,000 note, but states, explicitly, at p. 33: 

“I presumed, when I handed Linderman $2,050 of 
bonds on the 25th day of July, that he was going to 
redeem them and turn over the proceeds, sufficiently to 
pay the balance on his notes. I think it is correct that 
I gave Linderman the $2,050 of bonds, not for the 
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purpose of keeping them, but to have him redeem them 
and pay the balance of the $15,000 note. I think it 
is true that I went over at the time to have him take 
the bonds, hand them to Klein and give him the 
money, to complv technically with the requirements of 
the bond.” 

This, of itself, irrespective of the prior transactions of 
July 17th, was sufficient to render impossible performance 
by the principal, and therefore to release the surety. 

“I testified at the former trial, and it is true, that 
we went through this roundabout proceeding because 
we wanted to get the surety company’s bond tech¬ 
nically binding on them. I think we wanted to live 
up to the condition of the bond” (29). 

“I testified at the former trial of this case—and it 
is true—that the reason we did not loan the money to 
Linderman was that we could not get an undertaking 
for the return of cash; we did it in that way to com¬ 
ply with the terms of the obligation. * * * I 

loaned the bonds expecting to hold the surety com¬ 
pany for the money, although its bond was to have 
the bonds” i. e., the bonds loaned—not money, or 
other bonds—“returned to me. It is absolutely true 
that I bought the bonds through a broker, gave them 
to Linderman knowing he would sell or redeem them, 
taking them to the cashier and having them sold and 
then getting the money for the same amount I paid 
for the bonds, instead of lending him the money out¬ 
right, because I knew he could not get an undertaking 
for the return of cash; I did this to comply with the 
terms of the obligation. Witness knew Linderman 
said he could not get a surety company knowingly to 
give a bond for the return of cash” (28). 

Another illustration of the ineffectual character of the 
attempted departures by the appellant from his former ad¬ 
missions appears at p. 26 of the record. He there states 
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that, in the July 17th transactions, although Klein had 
possession of the Old 4’s within from three to five minutes 
after the appellant introduced Linderman to Klein at Lin- 
derman’s request, he, appellant, “did not know why Lin¬ 
derman wanted the introduction”; that Linderman then 
had the bonds, that they were his, and that he had the right 
to put them in his pocket, walk off with them, and appellant 
would not have objected—this for the purpose of attempt¬ 
ing to negative the fact that procuring payment of the 
antecedent unsecured $15,000 debt was the motive of the 
transaction. Yet on the same page, almost in the same 
breath, he states that he did not anticipate for a moment 
that Linderman would get away without paying that $15,- 
000; that, though he did not go to Klein for that purpose, 
it was his intention “to stay with those bonds until he got 
this money,” and that it is true, as he testified at the former 
trial, that Linderman could not have taken those bonds 
away with him without first paying the $15,000, and that, 
when appellant went with Linderman to the cashier, he ex¬ 
pected to get the $15,000 from the sale of the bonds. True, 
in the next breath, he states that he did not know, when he 
went in there, whether Linderman was going to sell or 
hypothecate the bonds, and that he expected to get the 
$15,000 out of either the hypothecation or the redemption 
of them (26); but he follows this with the admission at 
p. 35, already referred to, that the provision in the sec¬ 
ond paper of July 17th that he expected cash instead of re¬ 
turn of the bonds on September 26th, was inserted because 
Linderman was unwilling to sell the bonds without such a 
provision in writing, and that appellant inserted it to show 
that he was willing that Linderman should sell them. To 
apply even the strictest test of a directed verdict, discarded 
in the Federal court as presently shown (infra, pp. 38-40), 
(namely, that of a scintilla of evidence, over which jurors 
might differ) can it be contended that such a condition ex- 
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ists in this case, upon the testimony of the appellant him¬ 
self, the sole witness produced in the case? And yet, at 
p. 27 et seq. of the brief of the learned counsel for the ap¬ 
pellant, this is the testimony discussed, and the proposition 
contended for. 

After having thus participated in the sale of the Old 4 
bonds “loaned,” to the return of which the obligation of 
the appellee was by its undertaking now in suit expressly 
limited, the appellant, Linderman and their attorneys as¬ 
sembled together in New York on September 26th and 
proceeded to write the rather singular letters, under the 
circumstances, contained at pp. 34-5 of the record; in the 
first of which the appellant desires Mr. Linderman kindly 
to advise him definitely regarding his ability to return the 
Old 4 bonds “loaned to you by the undersigned,” and which, 
by the terms of the agreement referred to, “were to be re¬ 
turned by this date.” “The undersigned therefore hereby 
demands that the said bonds be forthwith returned to him 
pursuant to said agreement.” Mr. Linderman thereupon 
signs a letter by which he “admits to Mr. George Baglin 
his inability to comply at this time with the demand now 
made upon him for the return to Mr. Baglin of $75,000 par 
value of U. S. Government bonds known as ‘Old 4’s’; and 
Mr. Baglin thereupon addresses a letter, at the same time, 
to the appellee, as follows, the italics being ours: 

“Under date of the 10th of July, 1907, you issued 
your certain bond or undertaking to the undersigned 
for the return to the undersigned by Garrett B. Lin¬ 
derman, of South Bethlehem, Pa., of United States 
Government bonds, known as ‘Old 4’s,’ of the par 
value of $45,000, zvhich the undersigned, at or about 
said date, loaned to said Linderman , pursuant to an 
agreement whereby said Linderman agreed to return 
the securities in question as aforesaid. I beg to advise 
you that Mr. Linderman has failed to return the bonds 
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in question pursuant to said agreement guaranteed by 
you, and that a formal written demand made upon 
him this day has been refused. 

Yours very truly, 

George Baglin.” 

The appellant naively testifies, at p. 35, “Linderman and 
his lawyer and I and my lawyer were all right there, 
writing letters to each other.” 

Nothing could be plainer, we submit, than the evidence 
afforded by these letters that appellant understood and 
knew that it was the bonds which, with his connivance, it 
was represented to the appellee he was lending to Linder¬ 
man, which the latter was to return, and not “others of 
the description and par value above referred to” as pro¬ 
vided in the first of the agreements of July 17th, or “cash 
with interest at six per cent in lieu of the return of the 
bonds themselves,” as per the final agreement of that 
date. 

With respect to the claim made on behalf of appellant 
that, the Old 4’s being past due, redeemable for cash and 
bearing no interest, they were in all respects equivalent to 
cash, and that, therefore, appellant’s agreement of July 
17th that Linderman might pay cash instead of returning 
the bonds did not vary appellee’s liability or injuriously 
affect its interests, the following is to be noted: 

Notwithstanding the fact that the bonds were past due, 
redeemable and bore no interest, their money or market 
value was not the same as their par value. In order to ob¬ 
tain these bonds, and the $30,000 additional Old 4’s used 
to complete the transaction and for which the Title & 
Guaranty Company was induced to give a similar under¬ 
taking, Linderman had to pay a premium of $1,200—“this 
is what it cost Linderman to substitute the loan of bonds 


21 


for the loan of money” (29). They were not, therefore, 
the equivalent of their face value in money, at the very 
time the transaction was closed, nor was there any reason 
shown to believe that the premium upon them might not be 
even greater in September. Money is not purchased, for 
the purpose of being loaned, through brokers, nor 
at a premium. On the other hand, if there 
should be no premium then, the arrangement between ap¬ 
pellant and Linderman of July 17th, one week after ap¬ 
pellee had executed its undertaking and when it was already 
in the possession of Baglin, was that appellant was to ac¬ 
cept, in lieu of the bonds, their face value “in cash, with 
interest at six per cent.” He knew that this par value of 
the bonds, with interest, might be more than the value of 
the bonds themselves in September. (Rec., 36.) In the 
third place, it is a matter of common knowledge, undis¬ 
puted at the former trial as shown by the record thereof in 
this court, being cause No. 2193, October Term, 1910, 
Record, pp. 59-61, if the example of the opposing brief 
may be followed of treating that record as before the court 
upon the present hearing, that the full face value of the 
bonds could not have been realized by from ten to twenty 
per cent thereof, except through sale, and the appellee’s 
risk would have been correspondingly less than their face 
value except in case of sale; while the record in this case 
shows, without dispute (p. 35), that Linderman, without 
appellant’s written consent thereto first given, would not 
have sold them. 

And in the fourth place, if the appellant and Linderman 
then thought, as is now claimed on their behalf (appellant’s 
brief, pp. 12-13), that these past due, non-interest bearing 
Government obligations for the payment of sums certain 
are legally not distinguishable from money, the point is 
only made the plainer that they were resorted to, with con¬ 
ceded knowledge that neither the appellee nor any other 


surety company would knowingly give a guaranty for the 
return of money, and for the clear and only purpose of trick¬ 
ing it into giving a guaranty which, under the use which 
appellant and Linderman intended to make and did make 
of the bonds immediately upon obtaining them, would 
forthwith become the very kind of guaranty they knew the 
surety company would not knowingly give. Used as col¬ 
lateral, as the surety company understood they were to be 
used, its willingness to guaranty return of the securities, 
while at the same time declaring its unwillingness to guar¬ 
anty return of money, i. c., the payment of debt, was per¬ 
fectly intelligible to the appellant, and as his testimony 
shows was understood by him, on the conceded occasion of 
his resort to the device employed, after the difficulty had 
been freely discussed between Mr. Heinze and Mr. Linder¬ 
man (Rec., 31). “It was the plan we had to get over 
the difficulty of getting a bond for the return of the money 
straight out” (Rec., 31, 28-9). 

With respect to No. 10 of the pleas as above summarized 
(p. 5), that the appellant did not lend Old 4’s of the par 
value of $45,000, or any other amount, to Linderman, to 
be returned by him on or before the 25th day of Septem¬ 
ber, as contemplated in and by the appellee’s bond sued 
upon, and to secure the return of which its bond was given, 
appellant testifies (p. 30) that they never loaned Linder¬ 
man any bonds to be returned September 25th, and that 
there was no agreement between them other than the papers 
in evidence. The obligation in suit had been read in part 
by him, and read and approved by his attorneys—he knew 
its condition, that it was already executed and ready for 
delivery before he signed the agreements of July 17th (33). 
He saw it before the Old 4’s came into his possession, 
probably half an hour before he delivered them to Linder¬ 
man ; he knew that its terms were “for the return of these 
bonds we were to lend Linderman on or before September 
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25th ,” and he knew this “before I parted with the Old 4’s” 
(23). He was in possession of the undertaking in suit be¬ 
fore he did the other things which were done that day 
(30). Neither he, nor his counsel, Mr. Emery, who exam¬ 
ined the undertaking in suit on July 17th, before the bonds 
came from the broker (27), testified that there was any 
mistake about it, or that the discrepancy between the date 
of return as expressed in the obligation and in the agree¬ 
ments of July 17th, was the result of oversight or inad¬ 
vertence, or was not a matter of deliberate intention. 

1'lie reason for such an intention is obvious. Had the sur¬ 
ety companies been willing to guarantee return of the money 
“straight out,” the date of the return to be expressed in the 
undertaking should have been September 26th, and the 
money would have been due on that date, to coincide with 
the maturity of the $200,000 not discounted by the 
Metropolitan Trust Company, in accordance with 
what had all along been the understand and pur¬ 
pose of the appellant, Linderman and Heinze. If, on the 
other hand, the obligation of the surety companies was to 
be for the return of the bonds, their principal would have 
the entire day named in the obligation for that purpose, 
and his failure to return would not create a money demand 
against the surety companies until the day following; the 
agreement that the $75,000 should be payable by Linder¬ 
man to Baglin on September 26th, secured by surety com¬ 
pany obligations, could be brought about under the device 
resorted to only by fixing the return day of the Old 4’s one 
day earlier than the date on which the $75,000 was to be 
repaid, or was to become a money demand, in accordance 
with what all along had been the design of appellant, Lin¬ 
derman and Heinze. 

The cross-examination of the appellant was to a consid¬ 
erable extent directed to eliciting from him admissions 
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which he had made at former trials, both here and at Phil¬ 
adelphia, and was followed by redirect examination bring¬ 
ing out other statements in his testimony at the former 
trials bearing more or less directly upon those admissions. 
Thereupon, upon further re-direct, it was endeavored to 
obtain from him by very leading questions that he had tes¬ 
tified to certain other statements at the former trials, which 
questions were objected to on the ground that these further 
statements, sought to be brought out in this manner, were 
not explanatory of the statements brought out on cross-ex¬ 
amination, and, therefore, could not be proved in that way. 
Thereupon the court inquired of apellant’s counsel whether, 
upon his cross-examination as to his prior testimony, he 
had made statements of which the matters now sought to 
be brought out would be explanatory, and, appellant’s 
counsel not contending or claiming that they were, the 
court, on the ground that it remembered nothing elicited in 
the cross-examination by way of appellant’s admissions of 
which the testimony now sought to be offered was explana¬ 
tory, sustained the objection. Appellee’s counsel stated, 
on the record, that there was no objection to having any of 
the proposed questions asked as original, independent ques¬ 
tions, or to counsel’s getting the evidence from the witness, 
if he could do so, the objection being only to the effort to 
procure the evidence by questions embodying the points de¬ 
sired and inquiring of the witness whether he had so tes¬ 
tified formerly—followed by no offer of, or statement of 
any intention to offer, evidence that, even if the appellant 
had so testified formerly, the statements were true. These 
features of the trial will be found at pp. 41-44 of the record. 

Points and Authorities. 

The assignments of error are practically two in num¬ 
ber; namely, to the action of the trial court in directing a 
verdict for the defendant, and in sustaining objections to 
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interrogatories addressed by his counsel to appellant, in 
the form of extremely leading questions, as to whether he 
had made certain statements at former trials, attended by 
no claim that these statements were explanatory of his tes¬ 
timony on his cross-examination as to admissions made at 
the former trials and accompanied by a refusal, upon in¬ 
vitation extended on behalf of appellee, to examine the 
witness as to the subject-matter of the questions, without 
objection, in any other than the leading form of examina¬ 
tion attempted. 


I. 

Under the first of the foregoing assignments of error 
are discussed the following propositions: 

1. That Baglin’s consent to redemption or sale of the 
bonds did not cause the transaction to lose its character as 
a loan. 

2. That the construction of the bond in suit is to be 
against the appellee on the grounds (a) that the appellee 
prepared it, and (b) because appellee is a surety company. 

3. That the evidence does not show Baglin’s consent to 
redemption of the Old 4’s, but at most raises a question for 
submission to the jury. 

4. That Baglin’s consent to redemption of the bonds did 
not justify the directed verdict, because the defense pleaded 
by the appellee was, not their redemption, but their sale. 

5. That the case should have been submitted to the jury 
upon the question whether the change in the agreement was 
known and consented to by the appellee. 

6. That the materiality of the change in the agreement 
was a question for determination by the jury. 

7. That the agreement of July 17th, providing for re¬ 
turn of the bonds on September 26th instead of on Septem¬ 
ber 25th as provided in the bond in suit, was unavailing as 
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a defense because (a) the change to September 26th was 
made prior to the delivery of the bond in suit to appellant; 
(b) because Linderman is estopped to deny that the Old 
4’s were returnable on September 25th; (c) because the 
defendant is estopped to deny that the Old 4’s were return¬ 
able on September 25th, an (d) because the pleadings do 
not present the question. 


1 . 

The claim that the transactions of July 17th did not 
cause the transaction to lose the character of a loan of 
bonds is, of course, pivotal. It was for the return of a 
loan of bonds, only, that the appellee can be held liable 
under its guaranty. If Baglin’s conduct and actions were 
such as to render him no longer a lender of bonds, entitled 
to demand their return, but a mere money creditor, his case 
necessarily ends. 

That this was the situation into which he on July 17th 
placed himself is incapable of successful denial. By the 
concluding paragraph of the contracts entered into by him 
on that day, he provided as follows: 

“Mr. Baglin also represents hereby to Mr. Linder¬ 
man that it is his desire and intention at the time 
when said bonds would be returnable pursuant to the 
aforementioned agreements, to accept from Mr. Lin¬ 
derman the face value of said bonds in cash, with in¬ 
terest at six per cent, in lieu of the return of the bonds 
themselves.” 

What was this in a court of justice, which looks through 
form to substance, but a sale of the bonds, for money? 
And what was appellant, at any time thereafter, but a 
money creditor? 
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The stages of progression, in the transaction, are worthy 
of remark. Under the terms of the bond in suit, executed 
a week before January 17th and in Baglin’s possession be¬ 
fore he signed either of the contracts of that date (Rec., 
p. 30), he had loaned, or was about to loan, $45,000 of Old 
4’s to Linderman, who had promised that he would return 
to the said Baglin “the aforementioned securities” on or 
before September 25th, and the appellee was to be liable un¬ 
der its guaranty only in case Linderman should fail to make 
return, on or before that date, “of the said above mentioned 
securities.” Under the first of the contracts of July 17th, 
Mr. Linderman, instead of returning the Old 4’s loaned to 
him in accordance with the provisions of the bond, was “to 
return to Mr. Baglin said United States Government bonds 
or others of the description and par value above referred 
to” The second of the contracts of July 17th abandons 
all pretense of a loan of bonds which were to be returned, 
and, in lieu thereof, provides that, at the time when the 
bonds would be returnable if either of the agreements thus 
far made was to be adhered to, it is not only the desire, but 
the intention of Mr. Baglin to receive in discharge of Lin- 
derman’s liability to him, not the bonds loaned, nor any 
bonds, but their “face value in cash, with interest at six 
per cent.” 

For present purposes, and for the sake of argument, we 
may regard as waived the plain and known intention of the 
bond to guaranty the return of the securities loaned, and 
we may even go so far as to concede that a guaranty for 
the return of the Old 4’s loaned legally means the guaranty 
to return, not those, but any other bonds of like character. 
If we concede either, or both these claims, the question still 
remains, Was Baglin, after the execution of the second con¬ 
tract of July 17th and the sale, with the attending circum¬ 
stances, of the Old 4’s which followed it, a lender of bonds ? 
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Was he entitled to demand a return of either the Old 4’s 
loaned, or of other Old 4’s of like character, or of any 
bonds whatsoever? Was he entitled to demand anything 
except $45,000 in money, with interest thereon from July 
17, 1907? 

It is argued that the transaction remained a loan, and 
that the contracts of July 17th neither injuriously affected 
nor discharged the appellee, because both Linderman and 
the Surety Company had the option to discharge the obli¬ 
gation by tendering other Old 4 bonds in September. To 
this there are two answers. 

In the first place, we deny that there was such an option. 
Advised, as Linderman was, by the second contract of July 
17th, that, in departure from what had theretofore been 
contemplated, the bonds would be delivered by Baglin to 
him with the intention that, instead of accepting them as a 
loan, or to be returned, he should pay for them in money, 
joining with Baglin in the execution of a written contract 
to this effect, and receiving the bonds from Baglin in pur¬ 
suance of it, we submit that Linderman was quite as much 
bound as Baglin by this, the final basis of their dealing with 
each other, and that if from any cause the Old 4’s had de¬ 
preciated in September, so as not to be worth their face 
value and interest, Linderman would have had no right to 
require Baglin to accept bonds instead of cash with inter¬ 
est, in departure from the final understanding and basis of 
the transaction between them. 

But. in the second place, the question whether the trans¬ 
action was or was not a loan depends, not upon any option 
possessed by Linderman, but upon the position of Baglin 
at the time of the delivery and sale of the Old 4’s. One 
who parts with bonds upon an agreement or understanding 
that he is to be paid for them in money, is a vendor, and 
can claim only money in return—and this even though the 
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vendee be given an option to pay in money or in something 
else. If A in fact sells B bonds or stocks for $45,000, to 
be paid for in two months, with interest, he is a vendor; 
nor will he be transformed into a lender by a clause in the 
bill of sale providing that B, at his option, may pay either 
in money or in other stocks or bonds at a specified price;— 
and, if not a lender, then the transaction is not a loan. 

Annexed to appellant’s brief, neither forming a part of 
the record, certified to be correct, nor in any other way so 
presented as to be taken notice of by the court, are certain 
remarks alleged to have been made by the trial justice in 
connection with his action in directing the verdict, and the 
discussion in the brief of the question now under consid¬ 
eration consists largely if not principally in an attempt to 
show that the court’s action was based upon the theory that 
there was no loan because Baglin retained no title, and that 
this theory is incorrect. If the remarks of the trial judge 
were before this court at all, and if they fairly justified the 
construction placed upon them by the counsel for appellant, 
it is of course entirely immaterial whether the reasons as¬ 
signed for directing the verdict were correct or incorrect, 
the only material question being whether the court’s action 
was error. The language imputed to the court, however, 
will be found at pp. 67-8 of the brief, and is to the effect 
that, even though the legal title should not continue in the 
lender during the time of a strict loan, and that, in accord¬ 
ance with appellant’s contention, the obligation of the bor¬ 
rower was not to return the specific bonds loaned, but could 
be satisfied by the return of any Old 4 bonds, the result of 
what he and Linderman did on July 17th was to leave a 
right in Baglin to require, not the giving back of bonds, 
whether the particular bonds loaned or other Old 4’s, but 
“only a right to call upon Linderman to restore to Baglin 
the value of Baglin’s property which had thus been disposed 
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of for Linderman’s benefit—in other words, the cash. After 
that transaction of redemption, there remained in Baglin 
no shadow of right to require Linderman to return to him 
bonds. After that transaction, he could not have main¬ 
tained in any tribunal a position which would have required 
Linderman to have returned to him bonds. The result of that 
transaction with the cashier, all other propositions advanced 
by the plaintiff being conceded, was to deprive Baglin en¬ 
tirely of the right which the original contract of loan gave 
him, to call upon Linderman to return to him bonds, either 
the specific Old 4’s or other Old 4’s; in other words, was 
to deprive him of the right to have done the very act which 
the original contract required of Linderman, and which the 
defendant guaranteed/’ etc. This is only to state, more 
forcibly, what has been pointed out above, namely: That 
the transaction between Baglin and Linderman, as modified 
by their final agreement and as consummated by their sub¬ 
sequent dealings with Klein, took from Baglin all semblance 
of the status of a lender, and left, therefore, no loan for 
the bond in suit to guaranty. 

The only question which remains; with respect to this 
aspect of the case, is, Did the court err in directing a ver¬ 
dict upon it? And this, of course, depends upon the fur¬ 
ther question whether there was any disputed question of 
fact in regard to it, to be determined by the jury. That 
Baglin executed the two contracts of July 17th, and that 
he did so after he had gotten the bond (30) and knew that 
its condition was that Linderman should return the securi¬ 
ties loaned (33), is testified to by himself, and is one of the 
phases of the case about which there was no attempt at 
equivocation, modification or change in any part of his 
testimony. This is equally true as to his subsequent con¬ 
duct in introducing Linderman to Klein, acquiescing in the 
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sale of the $42,950 of the bonds, $30,000 of the purchase 
money being simultaneously paid to Linderman, and in the 
direction that their remaining proceeds should be paid to 
and received by him as a credit on the $15,000 promissory 
note. No other facts are involved in the proposition now 
under consideration, and, as stated, there was at the close 
of the evidence no room for dispute or doubt as to these. 
It was not required, surely, that the plaintiff should be af¬ 
forded an opportunity to have the jury disbelieve his own 
story of his case, uncontradicted in any respect, or in any 
manner, and to return a verdict for him on the ground that 
it did not believe the testimony given by himself, on his 
own behalf. 

In view of these, the concrete facts of this case, it is 
deemed unnecessary to follow the learned discussion in the 
opposing brief of the doctrines of “mutuum” and of “fungi- 
bles” under the civil law, nor the authorities cited, such as 
Barclay vs. Culver, 30 Hun., 1; Dykers vs. Allen, 7 Hill, 
497; Caswell vs. Putnam, 120 N. Y., 153, 157; Richard¬ 
son vs. Shaw, 209 U. S., 365; Gorman vs. Littlefield, 229 
U. S., 19; Sexton vs. Kessler, 225 U. S., 90, etc., with re¬ 
spect to the rights of stockbrokers and their customers, deal¬ 
ing in stock purchases on margin in which the major part of 
the purchase price is paid by the broker, who takes the shares 
in his own name, and who according to the custom in trans¬ 
actions of that character, upon which question of custom the 
decisions cited largely turn, are only required to keep a gen¬ 
eral quantum of stock on hand, sufficient to meet their obli¬ 
gations to their customers, and not specific shares for each 
customer. Fosdick vs. Green, 27 Ohio State, 484, declared 
by the court deciding it to be “peculiar” in its facts, and as 
“having no mate in the books,” will be found equally lack¬ 
ing in analogy to the case at bar. 



The remaining propositions discussed in the brief for ap¬ 
pellant, or most of them, must be passed over more briefly. 

2 . 

The second proposition is, that the bond in suit should 
be construed against the appellee, on the grounds, first that 
the appellee prepared it, and, secondly, because it is a sure¬ 
ty company. 

As to the first of these, there is no evidence whatever 
that the bond was prepared by the appellee; while as to the 
second, in so far, if at all, as its consideration is material 
in the present case, it may perhaps be sufficient to refer to 
the discussion of it at pp. 39-43 of the brief for the Surety 
Company at the former hearing of this case in this court, 
and to the additional authorities cited in discussion of the 
same question in the brief for appellant in Cause Xo. 2567, 
at the present term of this court, at pp. 3-10, copies of 
which brief will be duly furnished counsel for the appel¬ 
lant in this cause. 

3. 

The third proposition argued on behalf of the appellant, 

• hat the evidence does not justify the conclusion, without a 
submission of the question to the jury, that appellant con¬ 
sented to redemption of the Old 4’s, can require little argu¬ 
ment in reply. The concluding stipulation of the second 
contract of July 17th was made because Linderman “was 
not willing to sell the bonds without something in writing 
to show that I was willing he should sell them.” Appellant 
testified at the former trial “that he put that into the agree¬ 
ment to show that he was willing Linderman should sell 
them,'and that he stood by and saw him sell them;” and 
he testifies at the present trial that this, his former testi- 
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mony upon the point, is correct (35). This applies to the 
$42,950 of the Old 4's obtained and disposed of on July 
17th; while, as to the remaining $2,050 of them, “I pre¬ 
sumed, when I handed Linderman $2,050 of bonds on the 
25th day of July, that he was going to redeem them and 
turn over the proceeds, sufficiently to pay the balance on 
his notes. I think it is correct that I gave Linderman the 
$2,050 of bonds, not for the purpose of keeping them, but 
to have him redeem them and pay the balance of the $15,- 
000 note. I think it is true that I went over at the time to 
have him take the bonds, hand them to Klein, and give him 
the money to comply technically with the requirements of 
the bond” (33). If this testimony does not establish con¬ 
sent, how could it be shown? 

4. 

The next proposition urged is, that Baglin’s consent to 
redemption of the bonds did not justify the directed ver¬ 
dict, because the defense pleaded was, not their redemption, 
but their sale. 

Apart from the metaphysical and immaterial distinction 
thus sought to be raised in this Court, not referred to in 
the record or in fact raised below, where it could have been 
cured by amendment, if need be, it is, we submit, expressly 
negatived by the record. The $42,950 of Old 4’s were sold, 
in every substantial, practical or literal sense of that term, 
to the Mercantile National Bank, through its cashier, on 
July 17th. Neither that bank nor its cashier was a repre¬ 
sentative of the Government, or in any way empowered to 
redeem its obligations. Giving Linderman money for those 
Old 4’s, they became its property, which it was 
under no obligation whatever to redeem. So of 
the remaining $2,050 of the Old 4’s disposed of on 
July 25th; Baglin, as noted under the preceding heading, 
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went with Linderman to Klein, gave the bonds to Baglin 
for delivery to Klein, and had the latter pay the money 
for them to Baglin to complete payment of the $15,000 
promissory note. In each of the transactions, all the right, 
title and interest of Linderman, the alleged borrower, in 
the Old 4’s, terminated with Klein's payment to him for 
them in money; their redemption was a subsequent matter, 
which neither he nor Baglin had any right to require, and 
which, if ever performed, was the act of neither, but that 
of the hank. The last Baglin ever saw of them, or the 
Record knows of them, they were in the hands of Klein, 
the cashier, who had paid for them with the bank’s money, 
and accordingly held them for it. 

5. 

The appellee, it is further contended, pleaded that the 
change in the contract was without its knowledge or con¬ 
sent; that the burden of proof upon this point rested upon 
it, and that this question should have been submitted to the 
jury. 

To this objection there are several answers. 

In the first place, the only cause of action stated in the 
declaration is an undertaking for the return of certain 
Old 4 bonds loaned, or to be loaned, by Baglin to Linder¬ 
man. That the agreement to make such a loan, if it ever 
in fact existed, was converted into a sale of the bonds, to 
be paid for in money, is as shown above, we submit, demon¬ 
strated by the record. If the appellee was a party to this 
new contract, that contract must have been declared upon, 
and proved, as against it. No recovery, certainly, could be 
had against it under the old contract, upon proof of the new 
and different one. In the second place, there was no evi¬ 
dence in the case upon which the jury could have been 
permitted to find otherwise than in the negative, if the 
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question of the appellee’s knowledge and consent had been 
submitted to it, and therefore no case for its submission. 

Appellee’s contract was executed on July 10th, in Wash¬ 
ington, and showed on its face that it was a contract of 
guaranty for the return of certain securities which Baglin 
had loaned or was about to loan to Linderman. It was 
after this undertaking had reached New York and was 
in Baglin’s possession that the first contract of July 17th, 
that other bonds than those loaned might be returned, was 
substituted for the original agreement, and that a still later 
contract was made that, in lieu of returning any bonds, at 
all, the Old 4’s were loaned upon an understanding that 
they were to be paid for in money. Both these contracts 
were made, and the subsequent transactions had, in Heinze’s 
office and bank in New York, at which no officer or repre¬ 
sentative of the Surety Company was present, and when 
all the parties knew that it would not knowingly give a 
bond for the return of money. What was there to go to 
a jury upon such a question, and under such a state of the 
evidence, not only uncontradicted, but established by the 
testimony of the plaintiff himself? 

6 . 

The sixth proposition is that the question of the mater¬ 
iality of the change is one which should have been sub¬ 
mitted to the jury. And this objection is thought to be 
rendered conclusive by a quotation from the brief for ap¬ 
pellee at the former hearing of this case: “Except as to the 
extension of time, which we insist is material as a matter 
of law, the question of the changes made was one of fact 
and should have been submitted to the jury. Ins. Co. vs. 
Lawrence, 10 Pet., 516.” 

In Ins. Co. vs. Lawrence, 10 Pet., 516, the facts of 
which are more fully reported in 2 Pet., 25, an applica- 
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tion for insurance had described the premises as “a stone 
mill, four stories high, covered with wood.” A defense 
on the policy was that the gables of the mill, as well as its 
roof, were of wood, and that, therefore, the application 
misdescribed the property. Testimony on the other hand 
was offered to show that the gable end of brick or stone 
mills was usually built of wood, and that they were insured 
as stone mills notwithstanding, which contention was op¬ 
posed by the Insurance Company; and it was in a case of 
this character that the Supreme Court, in Ins. Co. vs. Law¬ 
rence, held that the trial court rightly refused to determine, 
as a matter of law, that the misrepresentation, if any, was 
or was not one material to the risk. So, at the former trial 
of this case, the defendant offered evidence tending to 
prove that the change from a loan of bonds, to be returned 
specifically, to a loan of bonds which might be sold under 
an agreement to return other bonds, was material, the cross- 
examination of which witnesses elicited replies which the 
plaintiff insisted tended to show the negative. The trial 
court, though directing a verdict for the plaintiff on the 
ground that the defense was one to be made only in equity, 
nevertheless ruled that the change was an immaterial one; 
as bearing upon which ruling, under such a state of the 
record, Ins. Co. vs. Lawrence was cited at the former 
hearing to show that the change should not have been held 
to be immaterial as a matter of law, but, at least, should 
have been submitted to the jury. 

At the second trial, from the judgment rendered at 
which the present appeal is taken, the appellant was the 
only witness; who not only offered no testimony tending, 
however remotely, to show that a change to a sale of 
bonds, to be paid for in money, was not a material change 
from a loan of bonds under an agreement to return them, 
but, on the contrary, testified explicitly that, while a guar- 
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anty of contracts of the latter kind would be given by 
surety companies, no surety company would give a bond 
for the absolute payment or return of money, thus estab¬ 
lishing beyond the possibility of dispute the materiality 
of the change. 

In Ins. Co. vs. Lawrence, 10 Pet., at p. 516, the court 
declares that, if the misdescription in a contract of insur¬ 
ance is such as “might have a real influence upon the un¬ 
derwriter, either not to underwrite at all, or not to under¬ 
write except at a higher premium, it must be deemed ma¬ 
terial to the risk; and, if so, the misrepresentation or con¬ 
cealment of it will avoid the policy.’’ In the case at bar, 
the testimony of the plaintiff himself shows that the differ¬ 
ence was so material as to render the possibility of ob¬ 
taining a surety company obligation at all dependent upon 
whether the contract between the principal and the obligee 
was of the one character, or of the other. “The reason 
that we did not loan the money to Linderman was that we 
could not get an undertaking for the return of cash.” He 
bought the bonds, gave them to Linderman knowing he 
would sell or redeem them, took them to the cashier, had 
them sold, getting from their proceeds the same amount 
he had paid for them, instead of lending the money out¬ 
right, “because I knew he could not get an undertaking for 
the return of cash.” Linderman informed him that “he 
could not get a surety company knowingly to give a bond 
for the return of cash.” He understood from what both 
Linderman and Williams told him “that no surety company 
would give a bond if it knew it was going to be held for 
the return of cash” (28). “We went through this round¬ 
about proceeding because we wanted to get the surety 
company’s bond technically binding on them;”—the $1,200 
premium which Linderman had to pay, for bonds which 
remained in his hands only about five minutes, “was an 
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unnecessary expense except for the purpose of making a 
technical case against the surety company, and this was its 
object” (29). The surety company would not give an 
obligation for money loaned straight out; it had to be 
loaned in the way in which it was done in order to get a 
surety company at all, and this is exactly the reason why 
they did it in this way (30). It was “the plan we had to 
get over the difficulty of getting a bond for the return of 
money straight out” (31). 

The proposition that, upon this state of the testimony, 
given by the plaintiff himself, a case was made for sub¬ 
mission to the jury on the question whether the change was 
a material one cannot require discussion—at least in 
this jurisdiction, or before this Court, where the law as to 
the right and the duty of the Court to direct where the 
evidence is insufficient to warrant a verdict for the plain¬ 
tiff is well established. 

“Must the Court go through the idle ceremony in 
such a case of submitting to the jury the testimony 
upon which the plaintiff relies, when it is clear to the 
judicial mind that, if the jury should find a verdict in 
favor of the plaintiff, that verdict would be set aside 
and a new trial had? Such a proposition is absurd, 
and accordingly we hold the true principle to be, that 
if the court is satisfied that, conceding all the infer¬ 
ences which the jury could justifiably draw from the 
testimonv, the evidence is insufficient to warrant a 
verdict for the plaintiff, the court should say so to the 

jury-” 

Pleasants vs. Fant. 22 Wall., 116, 120; Commis¬ 
sioners vs. Bank, 94 U. S., 278, 284; Improve¬ 
ment Co. vs. Munson, 14 Wall., 442, 448; Her¬ 
bert vs. Butler, 97 U. S., 319. 

“It is now a settled rule in the courts of the United 
States that, whenever in the trial of a civil case, it is 
clear that the state of the evidence is such as not to 



warrant a verdict for a party, and that, if such ver¬ 
dict were rendered, the other party would be entitled 
to a new trial, it is the right and duty of the judge 
to direct the jury to find according to the views of 
the court.” Bowditch vs. Boston, 101 U. S., 16, 18; 
Randall vs. Railroad Co., 109 U. S., 478, 482; An¬ 
derson Co. Commissioners vs. Beal, 113 U. S., 227, 
241; North Penn Road Co., vs. Bank, 123 U. S., 727, 
733: Delaware Rd. vs. Converse, 139 U. S., 469, 472; 
Elliott vs. Ry. Co., 150 U. S., 245; Railway Co. vs. 
McDonald, 152 U. S., 262, 283-4; So. Pac. Co. vs. 
Pool, 160 U. S., 438; Patton vs. Ry. Co., 179 U. S., 
658; Marande vs. Ry. Co. 184 U. S., 173, 191; Mc¬ 
Guire vs. Blount, 199 U. S., 142, 148; Empire State 
Cattle Co. vs. Ry. Co., 210 U. S., 1, 10. 

“If, upon the testimony now before us, the case had 
been submitted to the jury, and the jury had rendered 
a verdict for the plaintiff, we think it would have been 
not only the right, but the duty, of the court to set 
aside the verdict, and, so thinking, we cannot sup¬ 
pose that there would have been any propriety in go¬ 
ing through an emptv formality, barren of beneficial 
results.” Howes vs. District of Columbia, 2 App. D. 
C., 188, 194-5. 

“The circumstances under which a court is justified 
in directing a verdict are well settled. ‘When the 
undisputed evidence is so conclusive that the court 
would be compelled to set aside a verdict returned in 
opposition to it, it may withdraw the case from the 
consideration of the jury and direct a verdict/ ” 
Prigg vs. Lansburg, 5 App. D. C., 30, 38. 

To like effect are Guenther vs. Met. R. R. Co., 23 
App. D. C., 493, 510; Walker vs. Warner, 31 
App., D. C., 76, 88. 

Upon this point, however, as upon most others dis¬ 
cussed in the opposing brief, it is unnecessary to go beyond 
the opinion of this Court in this case when it was last 
here, for the law determinative of the appellee’s contention, 
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as note the following from that opinion, reported in 37 
App. D. C.: 

• 

“There is evidence that plaintiff and his attorney 
examined the bond before the last agreement was 
made, whereby he waived the return of the Govern¬ 
ment bonds, and, pursuant to which, he looked after 
the negotiation of the Government bonds, placing them 
beyond the power of Linderman to return.”—p. 21. 

“If the evidence is to be believed, the instrument is 
one upon which the minds of the parties never met. 
Linderman, by his conspiracy with the plaintiff, was 
in fact procuring a bond to secure the payment of 
money by Linderman to plaintiff, while defendant 
executed a bond to secure the return of certain pre¬ 
scribed bonds. The deceit of Linderman, with the 
full knowledge and consent of plaintiff, did not in¬ 
volve a consideration for the execution of a valid con¬ 
tract, but it extended to the fraudulent securing of a 
contract which defendant had refused to make.”—p. 
22 . 

The facts assumed as the predicate of the foregoing con¬ 
clusions by the Court in the case when it was last here, are 
precisely the facts which, upon the present record, were tes¬ 
tified to by the plaintiff himself at the late trial, and were 
undisputed. What was there for the trial court to do in 
view of them, and of the law of the case as already estab¬ 
lished by this Court, except to direct a verdict? 

7. 

The remaining contention urged is that the change made 
by the contracts of July 17th, under which the “loan” was 
to be returned on September 26th instead of on September 
25th, as specified in the guaranty, which was then already 
in the plaintiff’s possession, had been examined by him 
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and his attorneys, and the condition of which he concedes 
he then knew, does not relieve the appellee of liability, be¬ 
cause, (a) the change was made prior to the delivery of 
the bond to the appellant; because both Linderman (b) 
and (c) the appellee are estopped to deny that the Old 4's 
were to be returned on September 26th, and (d) on the still 
further ground that the pleadings do not present the 
question. 

(a) The first of these contentions is untenable, both in 
fact and in law. As already several times noted above, 
appellant testifies, at p. 30 of the record, that he got the 
undertaking in suit “before we did the other things we did 
that day.” In the second place, both he and his attorneys 
had examined it, they knew the condition it contained, and 
consequently had notice, upon its face, that Linderman, 
regarded even as merely the appellee’s agent for its deliv¬ 
ery, had no authority to deliver it upon any other condition 
than that stated in it. 

(b) With the question whether Linderman was, or was 
not, estopped to deny that the bonds were returnable on 
September 25th, the appellee is not concerned; and yet, in 
view of the fact that, after receiving the guaranty contract, 
and with knowledge of its contents, Baglin entered into 
a contract with him, under seal, under which the return 
was to be made on September 26th, it is a little difficult to 
see upon what theory he was estopped to stand upon the 
terms of this, the later contract. What, in view of that 
contract, would have been the fate of an action by Baglin 
against Linderman for failure to return on September 25th? 

(c) The claim of an estoppel in this particular as against 
the appellee is even more remarkable. It is declared to 
be “based upon the well established legal proposition just 
refered to, that the surety is estopped to deny the truth of 
recitals in its own obligation, whether those recitals are 


42 


true or false.” The inapplicability of that principle to a 
case like the present, even if the bond in suit recited that 
the Old 4’s had already been loaned to be returned on Sep¬ 
tember 25th. is shown by the authorities quoted at pp. 69-71 
of the brief for the Surety Company in this case at the for¬ 
mer hearing, to which, for the sake of brevity, reference is 
made without reproducing them here. The rule invoked 
applies, only, where the bond contains a recital of fact 
upon which the obligee relies;—it would be farcical to 
hold it applicable to a case in which the obligee, subse¬ 
quently to the execution and delivery of the bond, changes 
the fact recited. Even if the principle were applicable other¬ 
wise. it could have no application to a new contract be¬ 
tween the principal and the obligee, changing the date for 
the return from that specified in the undertaking already 
executed, passed out of the custody of the obligor, and in 
fact already delivered to the obligee. 

And, finally upon this point, the bond in suit does not 
recite a consummated contract for a loan to be returned on 
a specified date, but that the appellant either ‘had loaned, 
or was about to loan,’ the Old 4’s, to be returnable on the 
date specified—it being proven beyond dispute that no loan 
had then been made, but lay entirely in the future, as to 
which the appellee, who was to have no part in the future 
completion of the transaction, necessarily could make no 
recitals which could constitute an estoppel against it, es¬ 
pecially in favor of an obligee whose acts, after he had 
received the bond and had knowledge of its condition, 
created the variance or departure from its terms. 

(d) The remaining proposition urged with respect to 
the contention now under consideration, namely, that the 
pleadings do not present the objection, is difficult of com¬ 
prehension. Plea 11 (Rec. 17-18), sets out the bond in 
suit, including its recital that the Old 4’s loaned or to be 


43 


loaned were to be returned by Linderman to Baglin, “on 
or before September 25, 1907,” and avers that the ap¬ 
pellant and Linderman, after the bond had been executed, 
changed the agreement for the fulfillment of which the 
bond was executed, altered the obligation or contract with 
respect to which the appellee was surety, and entered into 
a new agreement extending the time of return from Sep¬ 
tember 25th to September 26th. It is hard to see how the 
defense could have been more specifically pleaded. And 
so as to the allegation, at p. 49 of the opposing brief, that 
there was “no evidence of the alleged extension from Sep¬ 
tember 25th to September 26th,”; —the bond in suit was 
in evidence, showing that it guaranteed return on Septem¬ 
ber 25th, the appellant admits that, after seeing it and 
knowing that it was for the return of these bonds we 
were to loan Linderman on or before September 25th,” 
(Rec., 23), and after having gotten possession of it (30), 
he executed the first contract of July 17th, under his seal, 
conclusively importing a consideration in addition to those 
appearing upon its face, and which contract provided, “Mr. 
Linderman hereby agrees on September 26, 1907, to return 
to Mr. Baglin said United States Governmnt bonds,”—or 
others of the description and par value referred to. In¬ 
deed, already being in possession of the appellee's bond 
for return of the Old 4’s on September 25th, this first agree¬ 
ment of July 17th provides that Linderman “shall furnish 
contemporaneously herewith a bond or bonds in form sat¬ 
isfactory to Mr. Baglin and executed by a surety company 
or surety companies satisfactory to him, conditioned for 
the return on September 26, 1907, of the United States 
Government bonds of the description and par value above 
referred to.” That no bonds ever were delivered by Bag¬ 
lin to Linderman to be returned on September 25th, is tes¬ 
tified by the appellant (30), and is another of his admis- 
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sions of which no attempt, even, at subsequent denial or 
modification was made. 

The anomalous procedure in the opposing brief of print¬ 
ing an alleged opinion of the trial court, no part of the 
record or otherwise certified, and of thereupon basing a 
claim for reversal upon alleged errors in its reasoning, 
has already been adverted to. A still stranger procedure, it 
is submitted, is to be found at p. 51 of the brief, at which 
appears an alleged statement by the justice presiding at the 
first trial, to the effect that, while nobody had said so, “the 
25th, called for in the contract, was evidently and plainly 
to my mind a mistake. It was never intended to be the 
25th. It was intended to be the 26th.” It is, of course, 
conceivably possible to suppose that, prior to the close of 
the evidence, at the first trial of the case and upon the 
showing then made, the variance or alteration from Sep¬ 
tember 25th to September 26th, may have escaped the at¬ 
tention of counsel for the appellant and for that reason 
had not been explained in the record; but it is not even 
possibly conceivable that, in view of what then followed, 
and of the elaborate arguments, both in the briefs and 
orally at the former hearing, in this Court, that defect 
could have escaped attention at the second trial, or failed of 
proof of mistake or other explanation had such proof or 
explanation been possible. Both Baglin, who executed the 
contracts of July 17th, 1907, and his counsel Mr. Emery, 
who, he states, examined the bond in suit and prepared 
or assisted in preparing the two agreements of July 17th, 
were present at the second trial. At this second trial, leave 
was sought and obtained to file the amended plea which 
appears at p. 19 of the record, setting up, specifically, that 
no bonds were loaned to Linderman to be returned by him 
on or before September 25th, “as contemplated in and by 
the defendant’s bond sued upon in this action, and to se- 
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cure the return of which its said bond was given.” The 
issue raised by Plea 11, above referred to, was also plainly 
in view, and, in addition, the plaintiff was specifically in¬ 
terrogated as to whether or not any bonds ever had been 
loaned to be returned upon that day, and answered the 
question in the negative. The inference which inevitably 
follows failure to produce proof which is possible to one 
of the parties—that, if produced, it would not aid him— 
is familiar. Failure to attempt proof of mistake by testi¬ 
mony at the trial, and to rely, in the appellate court, in¬ 
stead, upon an alleged assumption by the trial court at 
a former trial that a mistake existed, accompanied even 
there by the statement that there was no evidence of it, 
reduces the proposition to a tenuity incapable of intelligent 
grasp: and even this vanishes in view of the testimony of 
the appellant at p. 23 of the Record, already referred to, 
that he knew, at the time of the transaction of July 17th, 
that the undertaking in suit “was for the return of these 
bonds we were to loan Linderman on or before September 
25th. I knew that before I parted with the Government 
4’s"—a disclosure at the second trial which, if brought out 
at the first, would have made impossible the inference of 
mistake alleged to have been drawn, without evidence, by 
the trial judge at that trial. 

As pointed out in the brief for the Surety Company at 
the former hearing, at p. 26, the effect of the change was 
two-fold; in the first place extending the ultimate or most 
distant time of repayment for the period of one day, and, 
in the second place, taking from Linderman the right, pos¬ 
sessed by him under the agreement secured by the guaranty, 
to make return of the bonds at any time prior to that date. 
And see, further, the discussion of this change and its effect 
at pp. 26-28, of that brief. 
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Upon the question of the legal effect of the extension, 
the following, also, is taken from the former brief on be¬ 
half of the Surety Company: 


“In McMicken vs. Webb, ct al., 6 How., 292, 298, 
in which case it was attempted to hold, at law, sureties 
on a promissory note, notwithstanding a mistake in 
the names of the payees, the court said: 

“ ‘Even as between principals, a court will not bind 
parties to conditions or obligations to which they have 
not bound themselves, according to a fair interpretation 
of their contract. How far any written contract may 
be explained, as between parties confessedly principals, 
by evidence aliunde, is a nice and difficult question, 
always approached with doubt and caution; but as 
against a surety, neither a court of law nor a court of 
equity will lend its aid to affect him beyond the plain 
and necessary import of his undertaking. Equity will 
not, as against him, assist in completing an imperfect 
or defective instrument; much less will it add a new 
term or condition to what he has stipulated. He must 
be permitted to remain in precisely the situation in 
which he has placed himself; and it is no justification 
or excuse with another, for attempting to change his 
situation, to allege or show that he would be benefited 
bv such a change,’ citing Miller vs. Stewart, 9 Wheat., 
680, and other authorities. 

“ ‘The creditor, in order to preserve his rights 
against the surety, is not bound to active diligence; 
and, if he merely remains passive, his rights are not 
impaired. He must do no act which is calculated to 
injure the surety; he must always be in a situation to 
proceed, if he is required to do so. If he ties his own 
hands by any valid agreement, for even a day, by 
which during that day he cannot sue, the surety is en¬ 
titled to be released.’ Johnson vs. Flanders, 4 Smedes 
& Marshall, 165. 

“So in Fellows vs. Prentiss, 3 Denio, 512, it was 
held that an extension granted for a single day, with- 
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out the consent of the surety, would discharge the 
latter as effectually as a novation to which he was not 
a party. 

In Bangs vs. Strong, 7 Hill, 252, the court said: 

“Where time is thus given to the principal debtor 
by a valid agreement which ties up the hands of the 
creditor, though it be but for a single day, it is quite 
clear that the surety is discharged. The principle is 
the same whether the time be long or short. The 
creditor must be in such a situation that, when the 
surety comes to be substituted in his place by paying 
the debt, he may have an immediate right of action 
against the principal. If that right can be postponed 
for a single day, it may be for a month, or a year/ 

“In United States vs. Becker, 21 Wall., 652, the 
action was on a distiller’s bond, with sureties, for pay¬ 
ment of the revenue taxes, the bond by mistake de¬ 
scribing. the location of the distillery as being located 
‘at the corner of Hudson Street and East Avenue/ 
where the principal had no distillery, instead of ‘at the 
corner of Hudson and Third Streets,’ where the dis¬ 
tillery was operated. The court, citing Miller vs. 
Stewart, 9 Wheat., 703, said: 

“ ‘Nothing can be clearer, both upon principle and 
authority, than the doctrine that the liability of a 
surety is not to be extended by implication beyond the 
terms of his contract. To the extent, and in the 
manner, and under the circumstances pointed out in 
his obligation he is bound, and no further. It is not 
sufficient that he may sustain no injury by a change 
in the contract, or that it may even be for his benefit. 
He has a right to stand upon the very terms of his 
contract, and, if he does not assent to any variation 
of it and a variation is made, it is fatal. To the same 
effect is Ludlow vs. Simond (2 Caine’s Cases, 1). 
There is no more learned and elaborate case upon the 
subject. The leading English case is Lord Arlington 
vs. Merricke (2 Saunders, 402). These authorities 
are conclusive of the case before us. It is needless to 
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analyze and discuss them. Others, without number, 
maintaining the same principle, might be referred to. 
* * * The rules of the common law upon the sub¬ 

ject are as old as the Year Books. Those rules were 
doubtless borrowed from the earlier Roman jurispru¬ 
dence, known as the civil law. They obtain through¬ 
out the States of our Union. The adjudications every¬ 
where are in substantial harmony.’ 

“In Ludlow vs. Simond, thus referred to in the fore¬ 
going citation, the court, quoting from Rees vs. Ber- 
rington, 2 Ves., Jun., 543, said: 

“ ‘\Ye cannot try the cause by enquiring what mis¬ 
chief it may have done, for that would go into a va¬ 
riety of speculation, upon which no sound principle 
could be built.’ To hold the respondent liable not¬ 
withstanding the terms have not been complied with, 
on which alone his responsibility was to arise, would 
be substituting another contract in lieu of the one the 
parties have made.’ 

“ 'Upon principle, the extension of the time of pay¬ 
ment for six days, or for a day only, would operate to 
release the surety as fully and effectually as if made 
for a year.’ Bank vs. Jeffs, 15 Wash., 230, 236. 

“ 'When sureties seek to be discharged on the 
ground of extension of time, the controlling question 
is, was the extension of such a character as to bind 
the creditor and thereby preclude him from pursuing 
his remedy against the principal. If yea, even if the 
suspension of the remedy be but for a day, the sureties 
are exonerated, otherwise they are held.’ Winne vs. 
Colorado Springs Co., 3 Col., 155, 161. 

“In Ducker vs. Rapp, 67 N. Y., 464, 473, which was 
a suit upon a guaranty for the payment of rents, the 
obligee, in his suit against the principal for the collec¬ 
tion of the rents, had granted a three months’ extension 
of time within which to answer, which the court held 
to be an extension of the time of payment for that 
period, and that it released the surety. 'It may be 
that the surety has not been injured by this transac¬ 
tion, but it is such an interference with and change of 





49 


the contract, for the performance of which the surety 
became bound, that the law implies injury.’ In the 
language of Lord Eldon: ‘I cannot try the cause by 
inquiring what -mischief it might have done, for that 
would go into a vast variety of speculation upon which 
no sound principle could be built.’ (2 Ves. Jr., 542.) 
Another reason is that the surety ,agreed to become 
bound for the performance of a particular contract, 
not for another or different one—in the case at bar, 
for return of the securities on September 25th, not for 
their return on September 26th. 

“If the holder of a promissory note, knowing one 
of the makers to be a surety for the other, agrees with 
the principal, without the knowledge and consent of 
the surety to enlarge the time of payment thereof, even 
for a day, the surety’s liability is thereby terminated. 
Berry vs. Pullen, 69 Me., 101, 102-3. 

“In Revell vs. Thrash, 132 N. G, 803, 807, ten dol¬ 
lars f had been paid in October as interest on an over¬ 
due note secured by a bond, which sum was sufficient 
not only to pay the interest up to the time of the pay¬ 
ment, but to the 29th of December following. The 
Court, holding that an advance payment of interest 
was in effect an extension, sufficient to release the 
surety on the bond, quoted from Daniel’s Negotiable 
Instruments, Section 1319, and approved, the proposi¬ 
tion: ‘If the time be definite and unconditional, a day 
will suffice.’ 

“ ‘A surety cannot, at law or in equity, be bound 
further.than by the very terms of his contract; and if 
the principal or obligee change the terms of it without 
his x consent, the surety is discharged.’ Miller vs. 
Stewart, Fed. Cas., 9591; Bethune vs. Dozier, 10 Ga., 
235. 

“ ‘If the creditor of the principal debtor, without 
the sureties’ assent or knowledge, materially change 
the terms of the contract of indebtedness, the surety is 
released.’ Baily vs. Boyd, 75 Ind., 125; Steele vs. 
Miller, 68 Iowa, 460; Sasser vs. Young, 6 Gill & J., 
243. 


50 


“ ‘Any dealings between the principal debtor and 
the creditor, amounting to a departure from the con¬ 
tract which by possibility might materially vary or 
enlarge the latter’s liability, without his assent, dis¬ 
charges him.’ Mayhew vs. Boyd, 5 Md., 102. 

“InjBethune vs. Dozier, 10 Ga., 235, the Court, dis¬ 
cussing this question of the effect of a change in the 
contract, made by the creditor and the principal, upon 
the liability of the surety, and referring to the latter, 
said: 


“ “He is net bound by the old contract, for that has 
been abrogated by the new; nor is he bound by the 
new contract, because he is no party to it. Neither 
can it be split into parts. * * * He is either 
bound in toto or not at all. Neither is it of any con¬ 
sequence that the alteration of the contract is trivial, 
nor even that it Is for thd advantage of the surety. Non 
in hacc focdcra Z’cni is an answer in the mouth of the 
surety, from which the obligee can never extricate him¬ 
self, however Inhocent, cx by whatever kind intentions 
he may have been actuated.’ (Citations.) 

“ ‘It is a sufficient answer that it is not the contract 
for the performance of which he was surety.’ Mackey 
vs. Dodge, 5 Ala., 388. 

‘ k ‘Any new contract, upon a sufficient consideration, 
materially varying the original undertaking, and made 
without the knowledge and assent of the surety, will 
amount to a complete discharge of the surety.’ Steele 
vs. Miller, 68 Iowa, 406. 

“ ‘Any dealing with the principal debtor by the 
creditor which amounts to a departure from the con¬ 
tract by which a surety is bound, and which by pos¬ 
sibility might materially vary or enlarge the latter’s 
obligation, without his assent, operates as a discharge 
of the surety.’ Mayhew vs. Boyd, 5 Md., 102. 

“ ‘It is a familiar rule that any contract between the 
principal and creditor, made upon sufficient consider¬ 
ation, without the consent of the surety, which extends 
the time of payment by the principal, discharges the 
surety.’ Catholic University vs. Morse, 32 App. D. 
C., 202, and citations. 
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“In Magee vs. Manhattan Life Insurance Co. 92 
U. S., at page 98, the Court said: 

“ ‘A surety is a “favored debtor.” His rights are 
zealously guarded both at law and in equity. The 
slightest fraud on the part of the creditor touching the 
contract , annuls it. Any alteration after it is made, 
though beneficial to the surety, has the same effect. His 
contract, exactly as made, is the measure of his liabil¬ 
ity: and, if the case aginst him be not clearly within 
it, he is entitled to go acquit.’ 

“And again, on the question of fraud, the Court, at 
pp. 98-99, said: 

“ ‘To constitute fraud, the intent to deceive must 
clearly appear. Spofford vs. News on, 9 Ired. Law, 
507. The concealment must be wilful and intentional. 
DeGol. on Guar, and Sur., 366. The test is, whether 
one of the parties knoivingly suffered the other to deal 
under a delusion 2 Kent’s Co.. 643. 

“In U. S. vs. Freel, 186 U. S., 309, the Supreme 
Court held that the obligation of a surety does not ex¬ 
tend beyond the terms of his undertaking, and that, 
when this undertaking is to secure the performance 
of an existing contract, if any change is made in the 
requirements of such contract in matters of substance 
without his consent, his liability is extinguished. Af¬ 
ter citing Miller vs. Stewart, 9 Wheat., 68L: Leggett 
vs. Humphrey, 21 How., 76: Smith vs. U. S., 2 Wall., 
219, and United States vs. Boecker, 21 Wall., 652, the 
Court adds: 

“ ‘However, the proposition that the obligation of a 
surety does not extend beyond the terms of his under¬ 
taking, and that, when his undertaking is to assure the 
performance of an existing contract, if any change is 
made in the requirements of such contract in matters 
of substance without his consent, his liability is ex¬ 
tinguished, is so elementary that we need not cite the 
numerous cases in England and in the State and Fed¬ 
eral courts establishing it.’ ” 
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The foregoing authorities are cited as quotations from 
the former brief, for the purpose of calling attention to the 
fact that, although they were then brought to the 
attention of the learned counsel for the appellant, the latter, 
notwithstanding their industry and eminent ability are 
still unable to cite a single case which disputes the author¬ 
ities then and now cited. Whenever and wherever the 
question has been presented, the courts with entire unanim¬ 
ity, have ruled that the extension of the time of payment, 
without the surety's consent, releases him, and that this ap¬ 
plies as fully to an extension of one day as to an extension 
of a month or a year. This feature of the case, alone, we 
submit, not only justified the action of the trial court in 
directing a verdict for the defendant, but left no other 
course possible. 

The Pennsylvania Cases. 

As at the former hearing of this case, much effort is made 
to sustain the case of the appellant’s right to recover upon 
the action of the United States District Court, affirmed by 
the Circuit Court of Appeals, in the litigation between the 
appellant and the Title & Guaranty Company of Scranton, 
upon whose undertaking the additional $30,000 of Old 4’s 
were purchased and manipulated in a manner similar to that 
pursued in the case at bar. Even if the questions presented 
and ruled upon in those cases had been the same as those 
presented here, it is the decision and opinion of this Court, 
upon this case, in 37 App., D. C., 16, which establishes the 
law for it. “If the evidence is to be believed, the instru¬ 
ment in suit is one upon which the minds of the parties 
never met. Linderman, by his conspiracy with the 
plaintiff, was in fact procuring a bond to secure the pay¬ 
ment of money by Linderman to plaintiff, while defendant 
executed a bond to secure the return of certain described 
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Government bonds. The deceit of Lindennan, with the full 
knowledge and consent of plaintiff, did not involve the 
consideration for the execution of a valid contract, but it 
extended to the fraudulent securing of a contract which de¬ 
fendant had refused to make.” 37 App. D. C., 22. 

In the second place, with respect to the Pennsylvania 
cases, no amount of discussion, however able and ingenious, 
can eliminate the distinction between the Philadelphia cases 
as presented to and passed upon by the courts there and 
the present case, as pointed out at pp. 45-53 in the brief 
for die Surety Company at the former hearing in this 
Court. 

II. 

The second and remaining question of law raised by the 
assignments of error is, whether it was error to sustain the 
objection on behalf of appellee to certain leading questions 
propounded to appellant by his counsel, which appear at 
pp. 41-44 of die Record (pp. 23-4, supra). 

The opposing brief (pp. 62-3) concedes, and properly, 
that these objections became immaterial in view of the 
Court’s direction of a verdict, but submits them for consid¬ 
eration here in case the judgment below should be reversed, 
and with a view to their materiality, in that event, upon a 
third trial. 

As noted above (p. 23), appellee’s objection to the 
questions, in their leading form, was that they were not 
explanatory of the admissions of the appellant which had 
been brought out upon his cross-examination, which con¬ 
tention was not denied by appellant’s counsel, in reply to 
the objection stated. Thereupon the Court inquired of 
appellant’s counsel as follows: 

“The first consideration is whether, in the cross-ex¬ 
amination of the witness yesterday, counsel for the 
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defendant asked whether, in his prior testimony, he 
had made statements of which any answer here would 
be explanatory. I do not remember that he did. Do 
you recall that he did? 

“Mr. Worthington: It is only as I have stated, that 
he asked numerous questions as to what the witness 
had testified to at the previous trial, as tending to show 
that the witness had admitted that the purpose of this 
transaction was to have the Surety Company think it 
was giving an undertaking to secure the return of 
bonds, when the transaction was such that it was 
really guaranteeing the payment of money. I now 
seek to bring out what you see there, for the purpose 
of showing that it was impossible that any such scheme 
should have existed, if what the witness says on that 
page is true.” 

Thereupon defendant’s counsel further objected that he 
had asked nothing about any representations which it had 
been agreed should be made to the defendant, but, on the 
contrary, had proved by the witness that he had left the 
matter entirely to Linderman, and had taken no part in it 
himself further than to agree in advance to get through the 
loan proceeding, and that he had left the matter of obtain¬ 
ing the bond entirely Linderman—adding that there was 
“no objection to having any of the proposed questions 
asked as original, independent questions here, or to coun¬ 
sel’s getting the evidence from the witness, if he could do 
so, but that there was objection to the witness being asked 
whether he had so testified before.’’ 


“The Court: I do not remember anything which was 
elicited in the cross-examination, by way of admis¬ 
sions on the other trial, to which this testimony on 
page 118 is explanatory, and therefore the objection 
is sustained.” 


The “testimony on page 118,” thus referred to, refers, 
obviously, to page 118 of the record of the testimony of 
the appellant at the former trial. It is made no part of this 
record, and, therefore, on that ground alone, this Court 
can hardly be asked to state that there was error in the 
ruling now under consideration. 

Independently of this objection, however, the question 
presented is, at most, the following: Does the eliciting, on 
cross-examination, of an admission made by a plaintiff on 
a former trial, abolish the rule which prohibits leading ques¬ 
tions to him bv his own counsel, upon matters which are 
in no way explanatory of the admission elicited—so that, 
because of that admission, the plaintiff's counsel may there¬ 
after in effect do the testifying for him and require merely 
his formal assent to other propositions they desire to prove? 
And, even if this could be the law, can an objection based 
upon it stand in a case like the present, where the offered 
evidence of statements by the plaintiff at a former trial is 
accompanied by no offer to prove that those statements were 
true, and where, on the contrary, a proposition that the evi¬ 
dence wanted might without objection be elicited in the 
usual way, merely eliminating the leading form of the ques¬ 
tions, was declined? 

It is respectfully submitted that there was no error in the 
rulings of the court below, and that the judgment should 
be affirmed. 

R. S. Huidekoper, 

J. J. Darlington, 
Attorneys for Appellee. 




